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PREFACE 



TO THE FIRST EDITION. 



THE great oracle of the law, Sir Edward 
Coke, has observed, " that there is no learning 
so excellent for all sortgand degrees of people, 
as the knowledge of the common law of 
England ; and though in the study of it, at 
the beginning it seems difficult, yet when a 
person dives to the depth thereof, it is greatly 
delightful ; and he which reaches deepest sees 
the admirable secrets of our law." 

\ * 

The famous Chancellor Fortescue, in his 
teamed treatise de Laudibus Legum Anglias, 
likewise observes, " that the Latin words jus 
and lex intend the law under the consideration 
of ft science ; wherefore, he says, after you have 
made sortie progress in common grammar, it 
will be necessaryand sufficient to use the same 
method and proportion in the study of the law: 
and as etymology, orthography, prosody, and 
syntax, are the springs and fountains of gram- 
matical learning, so the principles, causes, and 
elements, are the foundation of learning in 
the law? 

a3 



ii PREFACE. 

On considering what has been so wisely 
observed by two such tnost learned, excellent, 
and worthy persons, I have very great encou- 
ragement; Jo which I add, that as among the 
literal' sciences the art of grammar has al- 
ways the precedency $ it being janua omnium 
' artium, the portal by which we enter into 
the knowledge of all arts, and whereby we 
communicate oursetvtsand studies to others; 
it is from all these considerations that I have 
*at length, thoOgh • late, now attempted a 
Grammar of ike Law % contained io the several 
distinct heads or chapters, of Definitions* 
'Grounds and Principles, Maxirfts and Genet- 
-ral Rules, Moot Points or Case*, Words, of 
Art y and Terms, and Fictions, &c. 

Under this division of Titles, is here com- 
prised a general knowledge of our whole taw, 
m a brief epitomy ; and the best method of 
instruction : and, I th^nk, there is no room 
to question that in great schools, and particu- 
larly at colleges in the universities, before the 
diligent scholars leave those academies, some 
chosen lessons or sentences got by heart fooqi 
this Law Grammar, and daily repeated with 
their other learning, would be a singular 
b&iefit arid advantage to them ; not only in 
their' future conversation with others, but also 
in preserving their own estates and fortunes, 
and lives and liberties, and. by keeping them 
out of danger, especially the .greatest, that of 
1 offending the law. * 
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> To that good end md purpose, I have been 
fuller in treating of all mecrmcn laws, relat- 
ing; tof<^fejBCtt».tk«a on any^iher Jaws or sta- 
dilutea, being yery sensible they most concern 
-imaakiad in ,ggnej»l, vand preserve and esta- 
s\ blish the pe<%€£ of . the. kingdom ;. without . 
e which provisions there are many persons in 
j 4he world, who, like figrcdand savage wolves, 
. should prey upon and devour one another. 

s h Bat in this extensive law branch, and in- 
J deed every where else, my discourse I have 
t < ge^era^y cpafined to short periods, having 
- * divided all. long sentences, the more effectu- 
V-ally ia impress* things on the memory, and 
there to retain them; and likewise to make 
the matter of the greatest importance, appear 
^ rr the ^ most conspicuous and remarkable, by 
v. separating it from the rest; which new me-. 
i<> thod ©tf\h&ndlio£ our laws* I thuilf: is in some . 
m sort academical. 

j. Further, I have here inserted a great num- 
Dfviber of the choicest Latin maxims of the law, 
pi beyond what otherwise I should have done, 
p. hut with a design to please, as well as instruct 
imbU youth at our universities, or inns of court, 
i. and young gentlemen in their private educa- 
n- iion; also, sometimes, I have made small 
^philosophical and other digressions, for their 
it better improvement and entertainment. 
t 

On the whole, the following little tract is 
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a quite new Essay, there being no treatise 
any ways like it hitherto published, and 
therefore it 4s4o tteihbfJed it will be favour- 
ably received by every impartial reader, since 
I may truly assure them, it throughout con- 
tains very material and mtf nl imfortnation. 
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LAW GRAMMAR, 



LAW in general, is defined to be a certain 
rule for the well-ordering of civil society ; or 
it is an art directing to the knowledge of 
justice. 

4 • # 

Ler est sanctio justajubens honesta 4r prohi- 
bens contraria. Bractou, c.3. 8. 1. f. 2. 

The subjects of it I divide into Six Parts. 
I. Definitions. 
II. Grounds and Principles. 

III. Maxims aud General Rules. 

IV. Moot Points or Cases. 

, Y; Words of Art and Tenna. 
VI. Fictions, Intendments, &c. 



I. Of particular Definitions. 

And La vis are held to be either Natural 
or Arbitrary* 

1. The Natural Laics are such as in thera- 

B 



2 Of Definitions. 

selves are just and good, and binding in all 
places, for they are every where the same, 
being froi^Crod himself. 

2. Ths, Arbitrary Laws are institutions 
made by raeQ, /ound^d on convenience, and 
which depend on the authority of the legisla- 
tive power that made them : tney are designed 
for maintaining public order. 

But all laws, according to Fortescue, derive 
their force a lege natures 9 from the law of 
nature; and Limited law of nature is the 
law now used in every state. Fortescue de 
Laud. Leg. Angl. c. 16. 
> The Laws of England are divided into three 
sorts. 

1. The Common Law, which is taken for 
the law of England simply, without any 
other law whatsoever, before any statute was 
enacted to alter the same : it is grounded on 
the general customs of the realm. 

Tnis law (says Lord Hale) is singularly 
adapted to the frame of our constitution. 

"Tis that which maintains and provides for 
the safety of the king s person, his crown 
and dignity, and all his just rights and pre- 
rogatives. 

And this law is also that which declares 
and asserts the rights and liberties and pro* 
perty of the subject. Halt's Hist. Cum. Law. 
c. 3." 

2. The Statute Law, or statutes made by 
the king and both houses of parliament, 
which are usually for providing against qew 



Of Definitions. 3 

mischiefs and evils that arise by the corrup- 
tion of the times. 

3. Particular Customs in divers parts of 
the kingdom, used by the people, and found 
to be beneficial, and which being continued 
time out of mind, without interruption, have 
obtained the force of a law, to bind the places, 
persons, and things, concerned therein* Co. 
Lit. 110. 



Consuetudo pro lege servatur. 

But our Laws have a larger particular di- 
vision, into these following, viz. 

1. The Crown Law, concerning the king 
and his prerogative. 

2. The Law and Custom of Parliament, to 
determine matters there done. 

And by Holt, C. J., this law ought to be 
determined in the King's Bench, where any 
question arises thereon. R. Raymond. 18. 

3. The Common Law, that is common to 
the whole kingdom. 

4. The Statute Law, enacted in parliament. 

5. Reasonable Customs, established by long 
usage. 

6. The Law of Arms, relating to war and 
martial affairs. 

But what is called the Martial Law may not 
be exercised on persons in time of peace, when 
the king's courts are open for justice; except 
it be by authority of parliament, as is of late 

*2 



4 Of Definition*. 

times done -by annual acta for punishing of 
mutiny and desertion in the army. 
7. Ecclesiastical or Carton Laws. 
,8. The Ciei/ Law used in certain cases. 
For the use of these two last laws here 
in England, see post. 
ft The Fore** Law, for preserving the king's 

game. ; l c i ■•, 

10. The Law of Marque and Reprisal, to 
redress, pepple injured at sea. 

11. The Law-Merchant, proper to mer- 
chants, and d i/fetinj; from the Common Law, 
but becomu a, pari; ♦f ; t|ie tews of the realm. 

As to the Cieil and Carton Law. 

1. The Civil Law is that law which every 
particular nation or commonwealth has pe- 
culiarly established for itself. 

Jui.qi*ite'&t\fB*i qttfajHi'Vtip'tilui sibi 
const itu it. 



treaties, marine affairs, ordering martial causts. 



Of Grounds and Principles. h 

judgments of ensigns and arms, rights of ho- 
nour, &c. 

% The Canon Law signifies the law of the 
church, and consists Of certairi rules taken 
out of the Scripture, tbte writings 6f the fa- 
thers, the orditfattces of general cduncits and 
decrees of pofyetf informer dges. 

The general Canon Law is no farther in 
force in this kingdorn, than it has been re- 
ceived here, and is consistent with either our 
common or statute law. 

Though we have particular cations made 
in the convocation, and having the king's 
royal assent, for the government of the church, 
religion and clergy, &c. 

Which are warranted by act of parliament, 
and deemed the laws of this . land. Can. 
Jac. 1: 



II. Of Ground* and Principles. 

By grounds are meant the foundations, and 
by principles the efficient causes of things ; 
and elements are the matter and form thereof. 

The several gronnd&of the law of England, 
in ancient authors, are said to be these : 

1st, The Law of Reason, which is observed 
in this realm, as in all others; and reason is 
the gift of God to man, or power of the soul 
that discerns between good and evil, compar- 
ing the one with the other, and which shews 
virtues, loves good, and flies vice; from 

b 3 



6 Of Grounds and Principles. 

whence it is termed the first rule, that all 
things must be ruled by* 

Sdly, The Law of God ; and therefore it 
has been formerly inquired in divers courts, 
if any persons held opinions secretly or other- 
wise against the true catholic faith ; or if any 
general custom were contrary to the law of 
God, or any statute was made directly against 
it 

Sdly, The general Customs, from time im- 
memorial, used throughout all the land, which 
have been ever approved by the king and all 
his subjects, as being neither against the law 
of God nor the law of reason; and which 
are properly called the Common Law. 

4thly, The Law Maxims, consisting- of 
divers principles that have always been taken 
for law in this realm ; and what is a maxim 
or general custom, and what is not, shall be 
determined by the judges. 

otbly, The particular Customs used in 
several counties, towns, cities and lordships 
of the realm ; and these, because they are 
not contrary to the law of reason nor the law 
of God, though against the general customs or 
maxims of our law, yet they stand in effect 
for law. 

6thly, The Statutes enacted by our lord 
the king, and by the lords spiritual and tem- 
poral, and the commons in divers parliaments, 
in such cases where the law of reason, the 
law of God, customs, maxims, and other rules 
of law, have not been sufficient to punish evil 
men, and reward the good. 
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There are no other grounds of the tyw£ of 
England; though according to Lord Coke, 
the Common Law is the common birthright 
that the subject hath for safeguard and de- 
fence of his liberties and properties, viz. not 
only of his goods, lands, and reveni^s, but 
also of his wife and children, body, fame, and 
life. Ca Lit. 142. : ; ; 

On the foundation of our laws, and from 
natural principles of justice, every person is 
entitled to his Life, Liberty, and Property, who 
has done no act to forfeit, either, 

A person's life may be unlawfully taken 
away divers ways ; as in cases of murder, 
manslaughter, poisoning, &c. ^ 

A man's liberty may be affected in several 
manners, as by false arrest and wrong impri- 
sonment, &c. 

And a person's property nf^y he trespassed 
.upon and lost, by taking v aw<*y ,^s goods, 
committing felony, i^bbery, or fcflurglary. 

The life of the King* as he is head of the 
commonwealth, if most precious. in VT the, eye 
of our law, wter^foceattei^p^ against .him 
-are deei^,, $rea$qfl (aj^ t >^uaa tpe> ciia^ 
touchipgiif^are^efoUowirig, ' }■ 
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(a) iCriniesfibf this Glassi wrtjr jbe . distin- 
guished into four kinds, 1. iTjcea^om i, 2. Fe- 
lonies injurious to the king's* prerogative. 3. 
Praemunire. 4. Other misprisons and con- 
tempts. 4 Bl. Com. 74. 

84 



6 Of Grounds and Principles. 

1 . Tretiftn, \rfhich m general signifies a 
betraying, ( prdditio,) is /divided into High 
Treason ttnd-'FeUy Treason: the first of 
which is defined' to be air of fence committed 
against the security of the king or king- 
dom: tl)l - 

As to compass or {«) imagine the death of 
the king (6), queen, or prince, their eldest son 
and heir-, jam! 'declaring the same by some 
open deed; 

Or to- levy war against the king in bis 
realm •** 



.t\ 
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(a) There have been many comments upon 
these words, compass and imagine; and I 
should with great deference think, that not- 
withstanding the general excellence of this 
most wise and important statute, the word ima- 
gine is not sufficiently explicit, and is like* 
wise too figurative to be mafle use of in describ- 
ing this most capital of all criminal offences. 
Is it not extraordinary, that the life of an 
Englishman, prosecuted by the crown, should 
continue to depend upon the critical construc- 
tion of two obsolete French words ? Obsem. 
on Stat. 175. does not the legislature imagine 
the death of the king, when it provides for 
the case #f the crown's descending' to a 
.minor? 
. (£) A king de facto is here intended by 
the statute. 



Of Grounds and Principles* Q 

Or to adhere to the king's enemies, or give 
them aid withiu the realm or without ; 

Or tq violate the king's wife (a), or his 
eldest daughter unmarried, or the wife of the 
prince ; 

Or to counterfeit the king's great seal, 
privy . se^l, or his money ; 

Or to kill the chancellor, treasurer, or any 
of the king's justices of either bench, justices 
of assise, $c. hi their place doing their offices. 

These are all declared treason by the sta- 
tute 25 E. 3. c. 2. And to what is an open 
act, a design to depose or imprison the king, 
is an overt act to manifest a compassing of 
his death. Fast. O. Law, 195. s. 3 (&). 

Conspiring the Death of the King, provid- 
ing weapons to effect it, or sending letters to 
second it ; assembling people to take the king 
in to. their power, and writing to a foreign 
prince inciting to invasion, are overt acts. 
Hale's P. C. 13. 



- (a) This does not extend to a queen or 
princess dowager. By an enemy is to be in- 
tended one \vtio owes no allegiance to this 
crown, but is the subject of a foreign prince. 
(6) The compassing, an act of the mind, 
is considered as the treason, the overt acts as 
the m£ans made use of to effectuate the inten- 
tion of the heart ; and as the overt act is the 
charge which must be* alleged and proved, it 
is that to whiqh the prisoner must apply his 
defence. 

b 5 



10 Of Grounds and Principles, 

* 

A compassing by bare words, was formerly 
held to be no overt act of treason ; but since it 
has been adjudged otherwise, where the words 
shew a direct purpose against the king's life ; 
then they amount to an overt act of compass-* 
ing or imagining his death. KeL Rep. 13. 
See Hale's P. C. 111. Hawk. P. C. 395. 
Read. Stat. Law, 146. Hensey's Case in Fost. 
198, 202. s. 8. Bur. 642 (a). 

Words, though set down in writing, if 
kept privately in a man's closet, are no overt 
act, except they are published. Hawk. P. C. 
38. s. 32. but see Fost. Cr. Law, c. 1. p. 198. 

The law judges every rebellion to be a 
plot against the king's life, and a deposing 
him. 

And under compassing and imagining the 
king's death, intention of treason proved by 
circumstances, is punished as high treason ; 
for men's actions are governed by their in- 
tentions. 5 Mod. 207, 208. 

A conspiring or compassing to levy war is 
not an overt act, without a war levied de 
facto ; but if a war be actually levied, the con- 
spirators are traitors, although not in arms. 

And a conspiracy to levy war, 'tis said, will 
be evidence of an overt act for compassing 



(a) But the words must be attended or 
followed by some consultation, meeting, or 
act, and then they are evidence of the trea- 
sonable intentions of the party. 
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the king's death, 3 Inst A 4. FosL Cr. Law 

Not 'only- stick persona as take up arms 
against die -king; but all who in a violent 
manner withstand his lawful authority, or 
atteptjbt a reformation of his government, do 
levy war against him. • x \ ' 

Those that make fen insurrection to redress 
any public grievance, whether a real or pre- 
tended one, are «id to levy war against the 
king, and to be guilty of treason ; though they 
have no design against his person. Hawk. 
P. C. 37. s. 26. \ 

And Lord Mansfield declared it to be the 
opinion ef the court- that an attempt by inti- 
midation and violence to force the repeal of a 
law, was a levying vrar against the king, and 
high treason. Daug t ,570. 

So where great numbers by force endeavour 
to remove certain persons from the king, or 
to lay violent hands on, a privy counsellor or 
magistrate for executing his office; or to 
change religion or the law, to cast down all 
inclosures, &c. 

But raising a force to burn, or throw down 
a particular inclosure, being a grievance to 
men's private interest, is only a riot. 

Holding a castle against the king's forces, 
is a levying of war ; and keeping together a 
great number of armed men, against the 
king's express commands, has been held trea- 
son. Fost. 219. 

Persons who have joined with rebels pro 
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certainty of the king's issue, and raised con- 
tentions about the succession of the crown. 

If the queen consents, it is treason m her; 
'but this extends not to a queen' dowager. 
The same law of the prince's wife ; to violate 
whom is only treason during the marriage; 
the eldest daughter of the king is she that is 
then living and not married at the time of the 
violation. 

And though there was an elder than her, 
who died without issue; because now she 
has a right to the inheritance of the crown, 
on failure df the issue male. 3 Inst. 9. 

Treason against the life of the queen must 
be also during coverture, and does not extend 
to a dowager. 

The Counterfeiting the Great Seal or Privy 
Seal must be an actual counterfeiting ; there- 
fore an intent or going about to counterfeit 
it, is no treason. ' 

And affixing the great seal without warrant, 
or taking off the wax impressed from one pa- 
tent, and fixing it to another, or erasing any 
thing out of a patent and- adding new matter, 
are not a counterfeiting and treason within 
this act, but a great misprision, Hale's Sum* 
18. 3 Inst. 16. 

Persons that aid and consent to the coun- 
terfeiting the great seal, are equally guilty 
with the actors. 

Counterfeiting the privy signet, or sign ma- 
nual, is not treason within this act, but made 
so by 1 and 2 P. and M. c, 10. 
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Forging or Counterfeiting the King's Coin, 
is treason by the common law and by statute : 
the counterfeiting, clipping, and filing money, 
either of this kingdom, or foreign coin, made 
current by proclamation, is high treason by 
5 Eliz. c. 11. 

There arises no corruption of blood, or loss 
of dower, on committing this treason, as there 
does in other cases. • 

If any person bring into the realm counter- 
feit money, it is treason within the statute of 
Edw* 3. But then it must be according to 
the similitude and likeness of English money, 
and brought from some foreign realm, know- 
ing it to be false, and be uttered in payment. 

The bare forging of the king's coin, with- 
out uttering, is treason. 

Also if persons who have authority from 
the king to coin money make it of greater 
alloy, or less weight than they ought, it is 
said to be treason. 3 Inst. 16, 17. 

The making of any stamp or die, for coin- 
ing, except by persons employed in the mint, 
or conveying them from thence, is high trea- 
son; and colouring metal resembling coin 
like gold or silver, or marking on the edges, is 
likewise treason by 8 and 9 W.3. c. 26. 

Persons washing, gilding, or colouring any 
shilling or sixpence, or altering the impres- 
sion, so as to make them resemble a guinea 
or half guinea, are guilty of high treason by 
the late act 1 5 Geo. 2. c. 28. 

And those who tender in payment any 



16 Of Grounds and Principles. 

counterfeit coin knowingly, shall be impri- 
soned for & first offence six months, two years 
for a second, and a third offence is felony. 

Counterfeiting copper halfpence or far- 
things is not treason, but the offenders are to 
be imprisoned two years, and give security 
for their behaviour; Ibid. 

A reward of .40/. is given for apprehending 
money coiners of gold and silver, by 6 and 7, 
W. 3. c»X7i and 10/. reward for coiners of 
copper money, &c. 15 Geo. S. c. $8. 

Any persons may cut or break pieces of 
silver money suspected to be counterfeit, or 
unlawfully diminished; but if they prove 
good coin, shall stand to the loss. 9 and 10 
W. 3. <?. %\. 

The treason in killing the Chancellor, Trea- 
surer, or Justice of the Bench, &c. extends to 
these only when in the actual execution of 
their office (a), representing the king's person ; 
and only to a killing, not a wounding or at- 
tempting to kill, without death. Hale 6 Sum, 
17. 



\a) It extends only to the officers specified 
in the act; and therefore the barons of the 
exchequer, as such, are not within it, but 
the lord keeper or commissioners of the great 
seal seem to be within it by virtue of the 
statutes 5 £. c. 18. 1 W. and M. c. 21 ; and 
extended to the lords of session or justiciary 
in Scotland by 7 Anne, c. SI. 
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But by the statute 3 H. 7. c. 14. compass- 
ing to kill the king, or any of his council, 
was made felony. 

A nd assaulting a privy counsellor executing 
his office, and making any attempt to kill 
him, is felony by the 9 Ann. c. 16. 

Of other particular Treasons by Statute. 

persons refusing the oath of supremacy on 
the second tender, were adjudged guilty of 
treason, without' corruption of blood, by 5 
Eliz. c. 1. 

. And absolving subjects from obedience to 
the king, or reconciling them to the see of 
-ftome, is trea$on in the reooncikr and per- 
sons reconciled. . $3 Eliz. c. 1. 

Saying the king is a papist, or he intends to 
introduce popery, intending death or bodily 
harm, or a restraint of the king's person, &c. 
is high treason, in c«se the offenders express 
or declare their intention, by printing, writ- 
ing, preaching, or malicious speaking. 19 
fiar.2. sL 1. c, 1. 

Persons maliciously, by writing or printing, 
declaring that the king is not lawful King, or 
that the pretender hath any title to the crown, 
are guilty "of treason. 

And preaching any such doctrine, teaching 
or advisedly speaking, &c. incurs the penalty 
of a praemunire. 

And for the suppression of seditions prac- 
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tices and attempts, by 36 Geo. 3. c. 7, if any 
one shall compass, imagine, or intend death 
or any bodily harm to the king's person, or to 
depose him, or to levy war in order by force to 
compel him to change his measures or coun- 
sels, or to^overawe either house of parliament, 
or to excite an invasion in any of his majesty's 
dominions, and shall express and declare sufch 
intentions by printing, writing, or any overt 
act ; he shall suffer death as a traitor : and if 
any obe, by writing, printing, preaching, or 
other speaking, shall use any wonrds to excite 
the people to hatred and contempt of the 
king or of the government and constitution, he 
shall incur the punishment of a high misde- 
meanor, i. e. fine, imprisonment, and pillory ; 
and for a second offence be subject to a similar 
punishment, or transportation for seven years, 
at the discretion of the court 

Also hindering any person, who shall be 
next in succession, from coming to the crown, 
is made high treason. 1 Anne, st. 2. c. 17. 

But in every case of treason that relates to 
the king's person there must be evert acts of 
it ; which are to be made appear by • plain and 
sufficient proof, and not by conjectures. 

The offender must be lawfully attainted 
thereof, either by confession, or by > his peek* 
in his life-time; 

And, therefore, if a person be slain in open 
war, he shall forfeit nothing, nor can he be 
attaint in such a case, but by parliament. 
Hale's P. C. 10. 
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Infants within the age of discretion, and per- 
sons non compos mentis, cannot be guilty of 
treason \ so that if a traitor becomes non com* 
pas before conviction, he may not be arraign- 
ed, and if after, shall not be executed. Ibid* 

A person indicted for high treason, is to 
have a copy of his indictment five days before 
trial, and shall be admitted to make a full de- 
fence, by counsel learned in the law, and by 
lawful witnesses, &c. 

And there must be two witnesses to the 
same overt act, or two acts of the same trea- 
son, produced face to face, to make out the 
treason against him. 7 TV. 3. c 3. 

All are principals in high treason ; and on 
an attainder of treason, the judgment in all 
cases, except for counterfeiting the coin, is, 
that 

The offender shall be drawn on a hurdle or 
sledge to the place of execution, 

And there be hanged by the neck, but cut 
down alive, his bowels ript up, taken out, and 
burnt before his face; 

His head severed from his body, his body 
divided into four quarters, and those be dis- 
posed of as the king thinks fit Though where 
a peer commits treason, the king usually re- 
mits all but beheading. 3 Inst. c. 101. 

For counterfeiting the king's coin, the of- 
fender is to be adjudged guilty of high treason, 
and to be drawn and hanged: 5 E. c. 11; 18 
E. cl; 8 and 9 W.3. c.26; 7 Ann. c. 25; 
15 and 16 G. 2. c. 28. And the judgment in 
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petty treason, is for a man to be drawn and 
hanged ; and for a #oman, to be drawn and 
burnt. ^ > i: *- : " ' ' ' ' 

But judgment for murder and felony* is,foir 
a man or tfofrjfiin t6 h€ Han^edby the iieCK*tiH 
dead;- ^nff' ip 'ex^tadrdl^tV^cases 6fVrar r 
barouatatftder/ th#ttffenuers body i^anged 
in chains. 

And' though the h%h&t £am is, that such 
a criminal Shall be hanged until be be dead ; 
yet implicitly Ti£ ia'alsd puhiihed'm his wife, 
that she shall lose her yower; 

In bis children that they shall become base 
and ignoble; and* lie shall lose his posterity, 
for his blood is Corrupted that they cannot 
inherit to him, or any other ancestor : 
< And he shall forfeit all his lands* tenements, 
and hereditaments, and likewise all his goods 
and chattels. 

& The crime of Petit Treason, by the sta- 
tute 25 Ed. 3. is where a person out of maKce 
takes away the life of a subject to whom he 
owes special obedience; and may be in three 
particulars. 

As where a servant out of malice killa his 
master; or a wife killeth her husband ; 

Or an ecclesiastical person, secular or rei 

gular, kills his superior. ' 

And this is called petty treason, in respect 

to high treason, which is committed against 

the king. 

In our law this crime implies the highest 
degree of murder; and it is said, that two 
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i 

witnesses are required to find th6 indictment 
for petty treason ; but not to the trial of it, 
for it is not within the act 1 W. 3. 2 Hawk* 
P/. O.?o8. 

But though a person on the evidence of one 
witness only, will, he acquitted of the petit 
treason, he may be convicted of murder. 
Leach. C. L. 363. 

The aiders and abettors, as well as the pro- 
curers, are comprised within the statute of 
Edw.3. And whatever will make one^uttty 
or principal in murder, shall make him so in 
petty treaspn* 

, B u t if the. servant does kill the master upon 
a sudden falling out, or on se defendenda* it 
is not petty treason, but manslaughter. Hale 
P. C. 24. 

If a son kills his father or mother, though 
the offence is most heinous, heshill not be 
tried for petty treason, unless he served his 
father for wages, ,&c. and then he shall be 
indicted by the flame of a servant 

This is because the son is not within the 
meaning of the words of this act ; yet where 
a servant ; kiUs > bis mistress, or his master's 
wife, Vhe, is master within the lettef of the 
statute/ a J/fctf. SO/ * ' : 

Iii case the servant or wife are of cortfede- 
racy to kill the husband or master, and be in 
the same house, though not in the same 
room, they are principals and guilty of petty 
treasons ; for by law they will be adjudged 
present 
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A married woman and another person kills 
the husband, here the wife is deemed guilty 
of petty treason, and the other of murder. 

Though if a wife and her servant conspire 
to kill the husband, for which they appoint 
time and place, but the servant alone in the 
wife's absence killeth him, this shall be petty 
treason in both. 

The Lord Dyer in his Reports, says thus of 
petty treason : 

If a servant slay his master, by the pro- 
curement of the wife, though the wife be ab- 
sent, it is petty treason in her as well as the 
servant, because it was petty treason in the 
principal ; but if the murder by her procure- 
ment were done by a stranger in her absence, 
it is but murder in her, it not being petty 
treason in the stranger. If the master be 
murdered by a stranger, by the procurement 
and in the presence of the wife or servant, it 
is petty treason in them, and murder in the 
stranger, because all principals. Dy. 332; 
pi 25. 

Persons guilty of petit treason, as well as 
aiders, abettors, and counsellors, are deprived 
of the benefit of clergy. Statutes 12 ff. 7. 
c. 7 : 23 H. 8. c. 1 : 4 and 5 Ph. and M. c. 4. 

3. The next crime is Murder ; which is »a 
wilful and felonious killing of another, upon 
malice forethought 

This offence may h$ committed in divers 
ways ; 

As by weapon, crushing, or bruising ; . . 
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* By shooting, smothering, or poisoning ; 
And by strangling, starving, &c (a). 

Bat the: person wounded or hurt mast die 
within a year and actoy afterthe foot corn-, 
initted, or the Ism will presume he died a 
natural death. ■■*.•*' a • v 

If. in that time the £arty. dies, although it 
be by disorderly living, the wound r < or other 
injury, will be iudjged/tlie principal oause of 
his death, to make it murder. Kek 26. 

In the case of stabbing another, if any one 
stab a person who? hath not at that time any 
weapon drawn, or bath not first stricken, the 
party which stabs is guilty of murder, if the 
person die within six months after; bystat 
Uac. c. 8. Post. C. L. 297. 

Though where a man that is non compos 
kills another person, that is not murder. Tia 
the same of a lunatic during his lunacy. But 
he that incites a madman to kill a person, is 
a principal murderer. 

And if one that is drunk killeth another, 



(a) To constitute the crime of murder these 
things must concur; that it be committed 
by a person of sound memory and discretion 
at .the time ; it mu?t be an unlawfully killing; 
the person killed must be a reasonable crea- 
ture, in being, and under the kings peace; 
and lastly, it must be done with malice afore-, 
thought, which may be implied as well as 
expressed. 4J3/. Com. 195. 
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it is felony and murder by our law. - Hales 
Sum. 43. 

' A person under the age of discretion kills a 
man, it is not felony ; though if by circum- 
stances it appears an infant under twelve 
years old, could distinguish good and evil, 
and knew what he did ; if he Kill another, it 
taay be murder : as if he hide the dead body, 
make excuses, &c. 

It is not the bare killing, but malice, that 
tnakes the crime of murder ; and the malice 
must be of corporal damage to the party ; and 
if it be not continuing till the death, it is no 
murder. Hales P. C. 4D. 

• This malice is either expressed, or it is 
implied. 

The express malice, is when it is evidently 

E roved there was some ill will or old grudge 
efore the killing, and the fact was committed 
with a sedate mind, and a former design of 
doing it. 

. And implied is, where a person kills an- 
other having nothing to defend himself; as 
in going along a street, over a stile, or the 
like. 

• If a killing or murder be perpetrated through 
a direct purpose to act some personal injury 
to the person slain, it is said to be properly 
of express malice. Jye.i. 12(>. 

As where a man in cool blood, maliciously 
and deliberately beats another in such a man- 
ner, beyond any appearing design of chas- 
tisement, that he dies : 
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In that case it is murder, by express malice, 
though be did not intend to kill him ; 

For if a person voluntarily commits any 
violent or cruel act, which is attended by 
death, in judgment of law he is looked upon 
to do it of malice aforethought. 

And where one executes his revenge in a 
cruel manner, with a dangerous weapon, as 
shews a malicious design of doing mischief, 
and death ensues thereon, it is express malice 
and murder from the very nature of the fact. 
Kel. 127. 

By poisoning a person ; and where a man 
killeth another without provocation, malice 
is plainly implied. If one resolves to kill 
the first person he meets, and kills him ac- 
cordingly, it is murder, though he knew him 
not, for here malice is implied against all 
mankind. 

One lays poison to kill a certain person, 
and another takes it and dies, it is murder : 
it would be otherwise if laid to kill rats. 

And if A bearing malice to B, strikes or 
shoots at bim, but misseth him, and kills C, 
this will be murder in A, and if it were with- 
out malice prepense, then manslaughter. 

In such case the malice intended to one, 
makes the death of another upon that malice, 
murder, and qualifies the act as if it had its 
due effect 

If a man does a thing that apparently must 
introduce harm ; as where he runs among a 

c 
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multitude of people with a horse used to 
strike, &c. and ope is killed, it is mutfftr, if 
done with an intent to do harm. 

For an intention of evil, though not agajost 
a particular person, makes a malice, and the 
fact thereon i§ murder. Hale's P. C. 

A person finds a boy stealing wo6d; he 
bound him to his horse-tail, the horse ran 
away with him, and killed the child, it was 
adjudged murder. 

The causing an abortion, by giving a po- 
tion to, or striking a woman big with child, 
was formerly murder ; but no^y a great mis- 
prision only, unless such child be born alive, 
and die of the bruise. 

But now it is made felony without benefit 
of clergy, by 43 Geo. 3. c. 58. 

Where the death of a bastard newly bom, 
is concealed, it shall be supposed to have 
been murdered ; except the mother proved it 
born dead. 21 Jam. c. 0,1. 

This statute is repealed by stat 43 6. 3. 
c. 58. and women charged with murder, im- 

Elied by the concealment of the birth* are to 
e conducted by the same rules of evidence 
as other trials* for murder : and if acquitted of 
the murder, she may be sentenced to two 
years' imprisonment. 

If an infant be laid under leaves or trees, 
and suffered to be destroyed by vermin ; or 
a sick man in the cold, whereof he dies, either 
are a killing. 3 Inst. 48. 
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Of Murder, by Combat and Duelling* £f c. 

In case two persons fight in cool blood, on 
a former quarrel, and one of them is killed ; 
and where, upon a sudden falling out, one 
appears to be master of his temper, and kills 
another, it will be a murder. 

For where there is a fighting between two, 
on such precedent quarrel, it may be pre- 
sumed to De on malice prepensed. 

And though two persons fall out early in 
the morning, and meet in the afternoon of 
the same day, if on$ be killed, it is murder ; 
for their after meeting is of malice. 

But if A and B are at malice, and recon- 
ciled, and after upon a new occasion they 
fall out, and B is killed, it is held to be no 
murder. 

So it is, where they combat on malice, and 
being parted, afterwards they meet and fight 
upon a sudden, and one kills the other ; by 
some it is not murder, because the first malice 
is satisfied. Hale's Sum. 49. 

Yet if the party killed, in the first combat 
had wounded the party slaying, it might be 
otherwise. 

If there be a quarrel between two persons, 
and one challenges the other, who declines 
meeting him, but at length upon importunity, 
and to vindicate his reputation, meets and 
fights, and kills the challenger, it is murder. 
Keh 27. 

c2 
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Though here if the person challenged re- 
fuse to meet, and saith he shall go to-morrow 
to such a town, and being assaulted by the 
way, he kills the challenger, it is manslaughter 
only. 

Where two persons A and B fall out, and 
on a challenge they appoint the field, and 
each takes his second with him ; if A kills B, 
this is certainly murder in A's second ; and it 
hath been also adjudged murder in the other 
second ; but this last seems otherwise accord- 
ing to Hate's Sum. 51. 

*Tis said by some, that the seconds of the 
person killed, are equally guilty of murder, 
by reason of the encouragement which they 
gave by joining with him. 

A and B falling out on a sudden, they pre- 
sently agree to fight, and each fetches a wea- 
pon, then they go into the field, and one kills 
the other, this is only manslaughter, because 
the blood never cooler}. . 

'Tis otherwise, If they appoint to fight the 
nexX day, or at any other time. 

If there be malice between A and B, and 
iipon that malice they meet and fight ; here 
though A gives the first blow, yet if B kill 
him, it will be murder. Hnle*s Sum. 47. 

In the common law it is of no signification 
who begins the quarrel, or gives the first 
stroke: and no words, though ever so re- 
proachful, are a sufficient provocation to ex- 
tenuate the crime of murder ; 

But if angry words pass between twp per- 
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sons, and one pulls the other by the nose, 
whereupon the person assaulted kills him im- 
mediately, it is but manslaughter, from such 
a sudden quarrel. 

If a man provoked by words or gestures, 
makes a push at a person before his sword is 
drawn, and a fight ensues, wherein he who 
made the assault kills (he other, it is murder : 

Here, in case he had made no push till the 
other's sword was drawn, it would have been 
only manslaughter in the person killing. 

A person assaults another with malice, 
though he be afterwards driven by the other 
to the wall, and there he kills him in his own 
defence, it is murder by reason of his first 
intent. 

In this case if the party assaulted fly to the 
wall, and being still pursued, he kill the other, 
it is only manslaughter. 

Two having malice prepense fight, and the 
servant of one. of them not acquainted with 
the malice, takes part with his master, and 
kills the other ; this is murder in the master, 
and but manslaughter in the servant : 

But when there is a conspiracy to kill a 
man, but no malice against his servant, if the 
servant be slain, the malice against the master 
shall be adjudged to extend to his servant, the 
killing of whom is murder. 

If two or more come together to kill, rob, 
or beat a man, or to commit a riot, and one 
of them kills a person, it is murder in all 
those of that party that are present, aiding or 

c 3 
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abetting thereto, or that were ready to aid 
him, though but lookers on ; 

All will be said to intend the murder; but 
it is otherwise if the lookers on came there 
by chance. 

If offenders come into a park, and the park- 
keeper shoots at them, whereupon they fty, 
but he pursues, and they kill him, it is mur- 
<ler in M ; for the first entry was with a ma- 
iicious intent 

In robbing a park and committing murder 
all are held to be present that are in the same 
park, though half a mile distant and out of 
view. 

If any person stand by and encourage an- 
other to slay a man ; or where one comep 
with others on purpose to kill him, and stands 
by till the fact is done, it is murder in all 
present. 

Killing a person endeavouring to part others 
lighting, though without any evil intention 
against him, is murder. 

AM where two men are fighting, if other 
persons looking on do not endeavour to part 
them ; or to apprehend the murderer, if one 
be killed, they may be indicted and fined. 
Ney. 

Where any magistrate or minister of j ustice 
in the execution of his office;, sheriff, consta- 
ble, or watchman in doing his duty, or any 
one that comes in assistance of the king's 
officers is killed, it is murder. 

And here a person shall not be excused, 
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by alleging that what he did was in a sudden 
affray, &c. 

If a bailiff is killed, in executing a writ, or 
process, or a lawful warrant, though the pro- 
cess be erroneous, or he do not produce his 
warrant if he be a bailiff commonly known, 
it will be murder ; 

But here if the officer doth that which is 
unwarrantable, as if he break open the door 
of a house or window, to arrest a perapi in a. 
civil case; or if he arrests a wrong persop, or 
one upon a Sunday, &c, these acts are un- 
lawful, and it is no murder, but only man- 
slaughter to kill him. 

Of Killing not Murder, but Justifiable 

Homicide. 

If a man, without any provocation, is as- 
saulted any where by another, in such a man- 
ner that it plainly shews an intent to murder 
him, as by passing at him with a drawn 
sword, &c., He may justify killing such as- 
sailant 

Where one attempts to commit murder, 
robbery, or other felony, a man or any of his 
servants may lawfully kill him. So officers 
endeavouring to disperse a mob, by stat 
I Geo. 1. c. 5. 

Likewise if a woman kills a man, who at- 
tempts to commit a rape upon her, she may 
justify the doing it* Fost. 274. 

c 4 
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Trespassers in forests, &c, riot surrender-^ 
mg, but defending thenrselves, and rioters 
standing in opposition to a justice's command, 
the killing them is justifiable. 21 Ed. 1. 
2, 3, and 4 W. and M. c. 10. • 
. So if a felon will not suffer himself to be 
arcested, or if he flies for it, being pursued 
upon a hue and cry; or where a prisoner 
assaults those as conduct him to gaol, or his 
gaoler in endeavouring to escape, &c., killing 
such may be justified- 1 Hale's P. C. 494. 

But this is only when an offender cannot 
be taken or secured without killing, and there 
must be in all such cases an apparent neces- 
sity. 

, And if a prisoner by duress of the gaoler 
comes to an untimely end, it will be murder. 
Hale's Sum. 47. Halt 9 s P. C. 466. 2 L. 
Raym. 1578. 

There is one kind of killfng excusable, 
where a man kills another ex necessitate, 
merely in his own defence : and another, when 
it happens by misadventure. 

4. The crime of Manslaughter ; which is 
where a person is killed upon a sudden falling 
out, without malice : 

Or when one commits a voluntary and un- 
lawful act, but without any deliberate inten- 
tion to do it : and for this crime the offender 
shall have the benefit of clergy for the first 
offence. 

Where two suddenly fall out and fight, and 
one breaks his sworcj, on which a stander-by 
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lends him another, wherewith the adversary 
is killed, it is manslaughter in both the killer 
and the stranger. 

And if a man in vindication of his friend, 
who is assaulted by another, presently takes 
up an instrument and kills the other, such 
act is manslaughter. 1 Hawk. P. C 

If a man is taken in adultery with another 
person's wife, and the husband presently kills 
the adulterer; this is a great provocation, 
and makes it but manslaughter. Kel. 137. 
pi. 4. Ventr. 158, 159. T. Raym. 219. 
2 Keb. Rep. 829. pi. 49. Hawk. P. C. 82. 
pi. 26. Fost. 296. 

Two persons strive for the wall in a street, 
and one kills the other, it is manslaughter, 
and so it is if two play at foils, and' one kill 
the other. Hale's Sum. 57. 

A man shoots off a gun in a city, or high- 
way, which endangers the life of some person, 
and one is kilted, it is manslaughter by the 
common law. 

And if one throw stones over a wall, in a 
place where persons often resort, or at another 
in play, and kill any person ; if it be done 
without any evil intention, it is manslaughter. 

It is not murder, because there is no mali- 
cious intention to hurt ; nor per infortunium, 
as he was doing an unlawful act. 

Where a person shooting at the tame fowl 
of another, which is an unlawful act, kills a 
stander-by, it is said to be murder in such 
person. Fast. 258. 

c 5 
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If he shoot at a wild fowl, hare, &c., and 
be not qualified to keep a gun, or kill game, 
and kills any person, it is manslaughter. But 
see Post. 259. 

. And if he is qualified to keep a gun, which 
makes the intended act lawful, it is only 
chancemedley. 3 Inst. 

Of killing Persons, Chancemedley and 
Se Defendendo 9 Sfc. 

As to. Chancemedley , it is where a man is 
doing a lawful act, without any intent of hurt 
to another, and one is casually killed thereby. 

This may be in divers instances ; as where 
a person casts a stone, or shoots an arrow in 
the fields, or other open place, and they hap- 
pen to strike and wound a man of which he 
dies. 

If one be cutting down a tree, and the 
hatchet-head flies off, and kills a person ; or 
where he is doing a lawful thing that may 
cause danger, and gives warning, after which 
a man is killed ; these accidental killings are 
chancemedley. Hale's Sam. 31. 

So it also is, where a master in correcting 
hjs servant, or a schoolmaster his scholar, or 
an officer whipping a criminal, in a reasona- 
ble manner, happens to occasion their death. 

It is likewise called manslaughter by mw- 
advcnt*re y for which the offender shall have 
his pardon of course. 
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S€ IXefendendo, is where ope kills another 
\n his own defence, being under an inevitable 
necessity of doing what he did. 

And any person, in his just defence, may 
kill . others for the safety of his life ; but if 
malice be coloured under a pretence of ne- 
cessity, or one kill another before he need to 
do it, it may be murder, or manslaughter. 

If a person on somfe sudden falling out be 
attacked, and before a mortal wound is given 
he flies to the wall, or other unpassable place, 
as far as he can, to save himself, but being 
still pursued kills the aggressor; this is se 
defendendo. 

In this homicide the party assaulted is not 
excused, unless he give back to the wall. 

But if the assault be so fierce and violent, 
and in such a plaice, that giving back would 
endanger his life, then he need not give back, 
to excuse the defence. Hale's Sum. 41. 

If A assaults B upon malice, who retreats 
to the wall, and then in his own defence kills 
A ; here, if it be in the highway, he shall be 
discharged * but if not, it \$»$e defendendo. 

Though in case A retreat back to the wall, 
and there kills B, it is murder. 

A man that kills another by misadventure, 
has of couFse his pardon: but if a person be 
only wounded, an action of trespass may be 
brought; and he shall have the same judg- 
ment as if done of malice. 

For in that case the law takes notice of the 
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damage of the party wronged, and not of the 
malicious intent, as in capital cases. 

Felo de se in our law, is where a man lays 
violent hands on and kills himself. 

As in cases of murder, the death must ensue 
within a year and day after the stroke, &c 
The act must be deliberate, and purposely 
done ; and the person that commits it, must 
be of the age or discretion, and compos men- 
tis, or it will not be felony. 

Therefore if a lunatic, during his lunacy, 
one distracted by a disease, an ideot, or infant, 
kills himself, neither of these vxeftfo de se. 

A man that persuades another to kill him, 
does not come under this name; his assent 
being void in law, and the person killing hitn 
judged a murderer. 

Yet it is felo de se, where one maliciously 
endeavouring to kill another, falls upon his 
own sword, whereby he kills himself; but 
here he is to be the only agent 

On a verdict found of felo de se before the 
coroner, the offender forfeits all his goods and 
chattels to the king, for the loss of a subject 
and breach of the peace : and by custom the 
body is buried in the highway, &c. 

But the forfeiture is often saved, by the 
jury's favourable finding the fact to be lunacy, 
Hawkins. 

There is a maihem or maiming, that is 
felony by our law. 

As where any person on malice forethought, 
and lying in wait, cuts off the nose, puts out 
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the eye, disables the tongue, or cuts off or 
disables any limb or member of another, with 
intent to maim or disfigure him ; 

The. offender, his aiders and abettors, &c, 
are deemed guilty of felony, without benefit 
of clergy ; but no such attainder shall cor- 
rupt the blood, &c. -22 and 23 Car. 2. c. 1 . 
The 43 G. 3. c. 58. makes it a crime of 
felony without benefit of clergy, when any 
person shall wilfully and maliciously stab or 
cut another with intent to murder, rob, maim, 
disfigure, or disable him, if such acts were 
committed under such circumstances as would 
have constituted the crime of murder, if death 
had ensued. 

The same statute also makes it a similar 
offence under the same circumstances, to pre- 
sent or level at any one any kind of loaded 
arms, and attempt to discharge the same by 
drawing the trigger, or in any other manner 
with intent to murder, rob, &c, and all coun- 
sellors, aiders, and abettors. 

In these cases, a voluntary act the law 
judges to be done out of malice ; as where 

one kills a person without provocation. 
If a man maim or disable himself, 'tis said, 

he may be indicted and fined for it at the 

king's suit. 

5. The crime of Felony, was formerly 

every capital offence, done with an evil in- 
, tention, and a bitter or fierce mind. 

Now we account any offence to be felony, 

that is in degree next to petit treason. 
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It is either by the Common Law, by the 
Civil Law, or by Statute 

The felony at common law is against the 
life of a person, as murder, manslaughter,/*/* 
de se, &c. or against a man's goods, such a* 
larceny and robbery ; against his habitation, 
as burglary, arson or househunting; and 
against public jufctke, by breach of prison, 
&c 

Piracy, or murder on the sea, is felony ac- 
cording to the civil law, and also by our 
statutes. 

And the felonies by statute are many, and 
increasing. 

There are in general two sorts of felonies ; 
the one lighter, such as for the first oflence 
may be allowed the benefit of clergy ; but 
the other, the greater, may not: though 
clergy is granted, where it is not expressly 
taken away by any statute. 
: Felony excluded clergy is punishable with 
loss of life, and of lands not entailed, goods 
and chattels; and it commonly works cor- 
ruption of blood, except a statute making 
an offence felony, ordains it to be otherwise, 
which is now commonly the case. 

And concerning felonies, where a person 
steals another's goods, not from his person, or 
out of his house by night, it is called larceny; 
and if the thing stolen exceeds 12d. value, it 
it is grand larceny, for which the offender 
shall be capitally punished. 

But when the theft is under that value, it 
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is termed petit larceny and is punished with 
whipping: and the jury may find the goods 
of less value, though a man be indicted of 
stealing things worth AOs. and so convict the 
prisoner but of petit larceny. 

Not only if one steal the goods of another, 
it is felony; but if a third person feloniously 
takes them from him, such third person is a 
felon as to both the others. 

Stealing of goods, which persons by coo* 
tract are to use ; or where a guest steals plate 
set before him at an inn or tavern ; either of 
these are felony ; those that have the -charge 
of things, as of a chamber, &c. may be also 
guilty of larceny. 

In case a shopkeeper delivers goods to one, 
who pretends to buy them, and he runs 
away with the things, it is felony : but if a 
horse be lent to a man to go to a certain 
place, he goes further, and then rides away 
with the horse, it is not larceny, because be 
had at first a lawful possession (a). 

And yet if a carrier, after he has brought 



(a) But yet it is now held to be felony if 
a jury find that the party, at the time of 
hiring, intended to convert them to their o«wn 
use. So when the possession of property is 
obtained by a«y contrivance, animo jurandu 
Leach's C. L. 18p. 206. 329. So where a 
coachman opens and embezzles a parcel left 
in a hackney coaeh. Leach* s C. L* 330* 
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goods to the place appointed, take them 
away privately, it is felony ; for the posses* 
sion which he had from the owner, being 
determined, he is a mere stranger. It is the 
same if he carry the things to some other 
place than that agreed. 

Where a tayior employed to make a suit 
of clothes embezzles the cloth delivered to 
him for that purpose, it is no felony : nor is it 
so where a servant goes away with his master's 
goods, delivered him, which is only breach of 
trust. 

This is by reason of the delivery ; but by 
statute, they are to be under 40*. value. 

A married woman cannot be guilty of fe- 
lony in stealing her husband's goods ; though 
if she deliver them to an adulterer, it is felony 
in him to receive them. 

And if a feme covert commits felony in 
company with her husband, it shall be pre- 
sumed to be done by his command and co- 
ercion, and she will be excused. 

But it is otherwise where the wife steals 
goods alone without the knowledge of the 
husband ; then it is felony in her. 

In felonious attempts, the least removing 
a thing, although it be not quite carried off, 
is felony: as where one takes things out of 
a box, and lays them on the floor, but is ap- 
prehended before he gets away, &c. Hale's 
Sum. 64. 

To steal dogs, &c. which are of base na- 
ture, is not felony ; nor deer, hares, &c. ex- 
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cept they are made tame : if any poultry, or 
fish in a trunk, are taken away, it is felony. 

So now by statutes 9 G. 1. c. 22. hunting 
and. killing deer, in any inclosed place, robbing 
a warren, &c. being armed and disguised, is a 
capital felony. See the statutes, 42 G. 3. c. 
107, 5 G. 3. c. 14. and 10 G. 3. c. 18. 

Of particular Felonies by the Statutes. 

Cutting powdike, felony within clergy. 
92 B. 8. c. 11. sf. 2. 9 & 3 P. & M. c. 19. 
Hale's P. 4 €.<S69. and 15 C. % c. 17. s. 13. 

Petty treason,' wilful murder of malice 
pre^fense, robbing churches, chapels, &c. or 
per&frns irf'dWellfng 1 houses, or near the high- 
way, burning houses, or barns with corn ; 
without cfefgyl Afcc&saries before made prin- 
cipals.* 23 H. S. c. 1. s. 3. 3 Inst. 352. Dy. 
224. 11 C6. 29. Bulst: 112. 

Challenging above twenty, standing mute, 
or not answering directly, if the indictment 
be for such an offence, for which the clergy 
is not allowed, if the party is convicted by 
verdict or confession, or being outlawed for 
an offence not within the benefit of clergy ; 
ousted of clergy, 25 H. 8. c. 3. 

Buggery with man' or beast. 25 H. 8. c. 6. 

Detaining persons in Cumberland, &c. 
against their will,and givingor receivingblack- 
mail, felony without clergy. 43 .Eliz. c. 13. 

Stabbing, or thrusting any person that hath 
not then any weapon drawn, or that hath not 
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then stricken the party, which shall so stab, 
or thrust, so as the person die within six 
months then next following ; without clergy. 
1 Joe. c. 8. s. 2. Bulst. 86. Godb. 154. pi. 
204. Sty 1. 86, 467. -4/. 43, 44. 3 Lev. 255, 
256. 7 Mod. 133. 2 L. Rayrn. 847. Post. 
Cr. Law, £97* 

Levying a fine, suffering a recovery, ac- 
knowledging a deed inrolled, statute, recog- 
nizance, bail, or judgment, in the name of 
another not privy to the same ; without clergy. 
21 Jac. c. 26. s. 2. Ventr. 301. T. Jones, 64, 
Stra. 384. 

No corruption of blood, wife loseth not 
her dower. Bail taken, but not filed, not 
within this act. But since made felony by 
4 W. & M. c. 4. s. 4. but within clergy. 

Concealing the death of a bastard child, 
without clergy. 21 Jac. c. 27. Kel. 33. Gilb. 
Evid.VJl. 2 Hawk. P. C. 438. 2 Hale P. C 
288, 289. Law Evid. 274. pi. 41. Barrtog- 
toris Observations on the Statutes, 318. But 
see 43 G. 3. c. 58. 

Transporting wool out of England, Wales, 
or Ireland, within clergy. 13 & 14 Car. 2. 
c. 18. By 7 & 8 W. 3. c. 28. making it felony is 
repealed, and it is reduced to a misdemeanor, 
which by that and later statutes is subjected 
to severe penalties. 

Great, known, and notorious thieves laid 
spoil-takers in the counties of Northumber- 
land and Cumberland, without clergy. 18 
Car. 2. c. 3. 8. 2. made perpetual by 32 Cor. 
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2.c2. s. 2. Offender may be transported, 
see 17 G.2. c. 40. 

Cutting and taking, stealing or carrying 
away any cloth, or other woollen manufac- 
tures, from the rack or tenter, in the night 
time, and 15 G. 2. c. 2. post. Or committing 
any offence against 3lEliz. c. 4. Or feloniously 
stealing any of his majesty's sails, cordage, 
or any other naval stores to the value of 20*. 
without clergy. 22 Car. 2. c. 5. s. 3. By 
15 Geo. 2. c. 27. third offence is only trans- 
portation for seven years. 

Unlawfully cutting out or disabling the 
tongue, of malice forethought, and by lying 
in wait, putting out an eye, slitting the nose, 
cutting off a nose or lip, or cutting off or dis- 
abling any limb or member of any other per- 
son, with intention to maim or disfigure; 
without clergy. Accessaries before made 

5>rincipals. No corruption of blood or for- 
feiture. 22 & 23 Car. 2. c. 1. 8. 7. See 6 vol. 
Stat. Tri. 212. Coke and Woodburne's Case 
on this act, for slitting the nose of Mr. 
Crispe ; they were both convicted and exe- 
cuted. See also the atat 43 Geo. 3. c. 58. 
supra, 37. 

Maliciously, unlawfully, and willingly 
uui'uing any stacks of corn, hay, or grain, 
barns, or other houses, or buildings, or Kilns, 
within clergy. 22 & 23 Car. 2. c. 7. s. 2. 
See 9 Geo. c. 22. 

But liberty is given to the offenders to 
chuse transportation for seven years. Re- 
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turning within the time, without clergy. 
Sect. 4. 

No corruption of 3ower, or 

disherison or the heir 

Mariner laying vio his com- 

mander.to hinder him n defence 

df his ship, and goods his trust, 

22 & 2:t Car. 2. c. 11 it clergy. 

Stat. 11 & 12 W.3.C.7. 

Captain, master, mariner, or other officer, 
belonging to any ship, wilfully casting away, 
burning or otherwise destroying the ship unto 
which he belongetb, or procuring the same 
to be done, 22 & 23 Car. 2. c. 1 1 . s. 1 2. with- 
out clergy, stat 1 An. ses. 2. c. 9. a. 4. 12 An. 
"aes. 2. c. 18(a). 

Feloniously taking away any goods, &c 
being in any dwelling house, any person be- 
ing therein, or put in fear, or robbing any 
dwelling house in the day-time, any person 
being therein, or breaking any dwelling-house, 
shop, or warehouse, thereunto belonging, in 
the day-time, and taking away any goods, &c. 
to 5*. value, although no person therein. Ac- 
cessaries before and after made principals. 
Without clergy. 3 W. & M. c. 9- made per- 

(o) 4 G. 1. c. 12, and 11 O. I.e. 89, are re- 
pealed by 43 G. 3. c. 113; and it is made a 
capital felony, to cast away, burn, or destroy, 
any ship ; or counsel or direct the same to be 
done, with intent to defraud the insurers. ' 
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petual by 6 & 7 W. 3. c. 1 4. See Fosi. Cr. 
Law, 78. Harrington's Observations on the 
Statutes, 289. 

Taking away, with intent to Steal, embezzle, 
ot purloin, any chattel, bedding, or furni- 
ture, which by contract or agreement are to 
be used, or let to use, in or with any lodging, 
(if above twelve pence value,) without clergy. 

3 W. &. M. c. 9. s. 5. 

Personating another before those who have 
authority by this act to take bail, so as to make 
him liable to the payment of any sum of 
money in that suit or action ; without clergy. 

4 W. and M. c. 4. s. 4. 

The forging or counterfeiting the tickets 
in the several lotteries by virtue of divers acts 
of parliament, or standing orders or receipts 
given out in pursuance of the said act, or al- 
tering the number or principal sum thereof, 
or counterfeiting the hand of any person to 
such order; or the bringing any such forged 
ticket, &c. (knowing it to be so) to the ma- 
nagers, &c. with intent to defraud his majesty, 
or any contributors; without clergy. 5 and 
6 IV. and M. c. 7, and the several lottery acts. 

Forging any of the stamps by virtue of di- 
vers acts of parliament, or counterfeiting or 
resembling the impression of the same, upon 
any vellum, parchment, or paper, or utteriugy 
vending, or selling any vellum, &c. with such 
" counterfeit impression, knowing the same to 
be so, or using any stamps or marks with in- 
tent to defraud the crown of the stamp duty; 
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without clergy. 5 and 6 W. and Jfr/& 41* 
s.ll. 41 G.3. c 86. s.16. and thd several 
Stamp acts. * -r « * u% > 

The counterfeiting exchequer drills? or aiiyf 
indorsement thereon, or tenderift* sttfch'coun* 
terfeit bills or indorsement, knOwingHtfe same 
to be counterfeit, iyith intent&trto^efraud his 
majesty, or any other person ; wfllfout clergy, 
7 and 8 W. 3. c. 21. s. 78 ; tha Several acts fof 
issuing them; 48 G. 3. c. T. s.9 ; and 90 G. 2.' 
C.3.S. 156. .<* 

Forging the common seal of the bank, or 
any bank bill, bank ntotBj*bank bill of ex-' 
change, or dividend war rairtij or any bond ot 
obligation under the common'seal, or altering 
or erasing any such bank bill, note, &c, or 
altering or erasing any indorsement on any 
bank bill, note, &c. or demanding to have 
the same exchanged for ready money, know- 
ing the same to be forged, erased, or altered, 
or tendering the same in payment, knowing 
it to be forged, &c. ; without clergy. 8 and 
0.FT.3. c. 20. s.36. 7 and 8 W. 3. c. 31. 
8. 36. 3 Wilson's Rep. 439. Stra. 18. And 
see statutes 11 G. 1. c. 9. s. 6. 12 G. 1. c. 32 ; 
15 G. 2. c. 13. 12 G. 3. c. 79. and 45 G. 3. 
c.89. s.l. 

Blanchingcopper for sale, or mixing blanch- 
ed copper for silver, or knowingly and frau- 
dulently buying or selling, or offering to sale, 
any malleable composition of mixture of me- 
tals, or minerals heavier than silver, and look 
and touch and wear like standard gold, but 
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manifestly worse than standard, or receiving, 

Sying, putting off, any counterfeit or unlaw* 
lly diminished milled money (not cut in 
pieces) at a lower rata than- it imports, 01 wai 
coined, or counterfeited for; within deify* 
& and 9 IF. 3. a 96$$* $?<made perpetual by 
| Ann, c. £5. a&4 a&tftfid 46 <A % a 28. 

Any person or patrons, privately by night 
or by day, stealing goods in any shop, ware* 
house, ^ta (a>, of firq shillings value, or more, 
though such shop, warehouse, &c. be not 
actually broke open ; andalthough the owner 
of the goods, or any other person, be not in 
such shop, warehouse, &c. to be put in fear ; 
accessaries before made principals. 2 Hawk. 
P. C. 350. Without clergy. 10 and 1 1 W. 3. 
c. 23. The goods of another stolen out of a 
shop, is not felony within this statute. 8 Mod. 
165. See the case of John Howard on this 
statute in PosU Cr* Lair. 77. 

Not only setting out pirates, but assisting 
in, or advising any piracy, or receiving, or 
concealing any pirate; without clergy. 11 
and 12 W, 3. c. 7* made perpetual by 6 Geo. 



(a) See the statutes 5 and 6 Ed. 6. c. 9. 
3 and 4 W. and M. c. 9- 12 Ann. 1. c* 7. and 
2 G. 2, c. 25. which last makes the stealing of 
bank notes, and other choses in action therein 
mentioned, a felony of the same nature as 
stealing other property of the value of the note. 
Leach's C. L. 798. 
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c. 19. extended by stats. 8 G. 1. c. 24. and 18 
G. 2. a 80. 

, Any owner of, captain, master, officer, or 
mariner, belonging to any ship of vessel, wil- 
fully casting away, burning, or otherwise de- 
stroying the ship or vessel, of which he is 
owner, or to which he belohgeth, or in any 
wise procuring the same to be done to the 
prejudice of any underwriter of any policy of 
insurance, or of any merchant who shall load 
goods thereon, or of any owner of such ship; 
without clergy. 1 Ann. sess. 2. c. 9. s. 4. and 
43 G. 3. c. 1 13. supra. 

Officer or soldier beyond sea, raising any 
mutiny, or resisting his officer, &c. ; without 
clergy. 2 and 3 Ann. c. 20. s 35. 

Receiver of stolen goods, knowing them to 
be stolen, guilty of felony as accessaries ; 
transportation for fourteen years. 5 Ann. 
c. 31. s. 5. 8 Mod. $64. Fost. Cr. Law. 373. 
And see 99 G. 2. c.SO. 22G.3.C.5. 10 G. 3. 
c. 48. 25 G. 2. c. 36. 

Assaulting, wounding, or attempting to kill 
a privy counsellor in the execution of his 
office ; without clergy. 9 A nn. c. 16. 

Forging or counterfeiting the common seal 
of the South Sea company, or forging, coun- 
terfeiting, or altering, any of their bonds, or 
knowingly tendering or offering to dispose of 
the same, with intent to defraud any person ; 
without clergy. 9 Ann. c 21. s. 57. 6 G. 1. 
c.4. s.56. all s. 50. 12 G. I.e. 32. s. 9. 

Feloniously stealing any money, goods, or 
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merchandizes to the value of 40*. being in 
any dwelling house or out»house thereunto 
belonging, although it be not broke open, nor 
any person be therein ; without clergy. 12 
Ann. st 1. c. 7. 

Officers and servants secreting or embez- 
zling any note, bill, bond, deed, warranty, 
money, or effects, belonging to the company, 
is by statute 24 G. 2. c. 11. guilty of felony 
without benefit of clergy. * 

Twelve persons or more, being unlawfully 
and riotously assembled, continuing together 
for the space of one hour, after proclamation 
made to depart, opposing or hindering the 
reading the proclamation, or continuing to 
the number of twelve, for one hour, after 
such hindrance so made, having knowledge 
thereof; any person unlawfully and riotously 
assembled, with force pulling down, or be- 
ginning to pull down, any church or chapel, 
or building for religious worship, allowed by 
the toleration act, or any dwelling house, 
barn, stable, or other out-house; without 
clergy. 1 G. stat. 2. c. 5. 

Malicious setting on fire or burning any 
wood, underwood, or coppice, or any part 
thereof, within clergy. 1 G. sess. 2. c. 48. 

If any otfender, ordered for transportation 
beyond sea, shall return to, or (by 6 G. c. 23.) 
be found at large in Great Britain or Ireland, 
without some lawful cause, before the expir- 
ation of his term, without licence from his 
majesty, without clergy. 4 G. c. 11. s. 2. 
and extended to every case by 24 G. 3. c. 56. 

D 
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Taking any money or reward under pre- 
tence of helping, any person to stolen, goods 
(unless be apprehend the felon, and give 
evidence against him at his trial), shall be 
guilty of felony, and shall suffer in the same 
manner, as if he bad stolen them himself, 
with such circumstances as the same were* 
Stolen. 4 G. 1« c, 11; s. 4. 

Persons imprisoned for exportation of wool, 
&c. refusing to plead, and judgment being 
Altered against them by default, not paying 
the sum recovered, transportation for seven 
years ; returning before the expiration of the 
term ; without clergy. Sect. 6. (a). 

Pirates adjudged so by 11 & 12 W. 3* c. 7. 
may be tried according to 28 M. 8. c. 15. and 
are without clergy. Sect. 7. So also persons 
supplying them with stores or ammunition by 
statute 8 G. I. c. 24. 

Counterfeiting or forging any stamp or seal 
on leather, which in pursuance of this act 
shall be so (as therein mentioned) directed 
or ordered, or counterfeiting or resembling 



(a) By 28 Geo. 3. all former statutes respect- 
ing the exportation of wool or sheep are re- 
pealed, and this offence is punishable with a 
fine of 3/. for every sheep, and three months-* 
"solitary imprisonment; and for wool 3s. for 
every lb , or 50/. in the whole, at the election 
of the prosecutor, and the same imprisonment ; 
but this does not extend to sheep or wool 
carried coastwise. 
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tte impression af amy suteh stamps o* seal so 
directed of ordered, on any hide, skirt, pfiece 
of any hide or skin, vellum, or parchment, or 
uttering, vending, 6r selling any hide or skin, 
As. witfr such counterfeit mark, or impres- 
sion thereupon, knowing such mark or irtW 
predion to be counterfeited, efeatt read** thfe 
offender liable to the penalties and forfeiture 
of 9 Ann, ■ c II. sect 44. whereby clergy* i# 
excluded* 5* Geo. c. 2. b. 9. 

Altering, forging, or counterfeiting, any 
South Sea receipt for a subscription to the 
stock, or Warrant for a dividend , or any in* 
dorsement or writing thereon, or knowingly 
tendering* or offering to dispose of the same, 
with intent to defraud any one; without' 
clergy. 6 Geo. c. 11. sect. 50. and 8 Gto. 1. 
c. 22. s. 1. 

Counterfeiting the corporation seal of either 
of the assurance companies, now known by 
the "name of the Royal Exchange and the? 
London Assurance, or altering any policy, bilJ, 
bond, or other obligation, under their commort 
seal, or knowingly paying away such policy, 
&c. or demanding the money theieon: with* 
out clefgy. 6 Geo. c. 18* sect 13. and 14 
Geo. 2. c. 37. 

Offender against this act being transported 5 , 
returning within time, without clergy. 6 Geo. 
c. 91. s. 35. 

Persons contracting to transport felons, and 
to whom any felons shall be delivered to be 
transported, may, in such manner as they 
shall think fit, carry and secure the said fe- 

d 2 
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Ions towards the sea port from whence they 
are to be transported ; and if any person 
shall rescue such felons, or assist them in 
making their escape, he shall be guilty of fe- 
lony, and suffer death without benefit of 
clergy. 6 Geo. c. 23. s. 5. 

The wilful and malicious tearing, spoiling, 
cutting, burning, or defacing, the garments or 
clothes of any person, in the streets or high- 
ways, transportation for seven years. 6 Geo. 
c. 23.6.11. 

Persons found passing knowingly with fo- 
reign goods, landed from any ship without 
due entry and payment of duties, in their 
custody, from any of the coasts, or within 
twenty miles thereof, and shall be more than 
five in company, or shall carry offensive arms, 
or wear any disguise, or shall forcibly resist 
any officers of the customs or excise in the 
seizing of run goods, shall be deemed runners 
of foreign goods ; and being convicted shall be 
adjudged guilty of felony, and be transported 
for seven years ; and if such offenders shall 
return into Great Britain or Ireland, before 
the expiration of the seven years, they shall 
have execution awarded as persons attainted 
of felony; within clergy. 8 Gr c. 18. & 6\ 
continued by 43 G. S. c* 29. s. & 

Counterfeiting the name of any proprietor, 
forging, or procuring to be forged, or wil- 
fully acting and assisting in forging, a letter of 
attorney, or other instrument to tranfer any 
share in the capital stock pf any corporation 
established by act of parliament, or receiving 
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any annuity or dividend attending such share 
or assignments, or falsely personating any 
proprietor for the purposes aforesaid ; with- 
out clergy. 8 G. c. 23. 31 G. 2. c. 22. s. 77 ; 
4 G. 3. c. 25. 33 G. 3. c, 30. and 37 G. 3. 
c. 122. 

Appearing in any forest, chase, park, &c. 
or in any high road, open heath, common, or 
down, with offensive weapons, and having 
his face blacked, or otherwise disguised, or 
unlawfully and wilfully hunting, wounding, 
killing, or stealing, any red or fallow deer, or 
unlawfully robbing any warren, &c. or steal- 
ing any fish out of a river or pond, or (whe- 
ther armed and disguised or not) breaking 
down the head or mound of any fish pond, 
whereby the fish shall be lost or destroyed, or 
unlawfully and maliciously killing, maiming, 
or wounding, any cattle; or cutting down or 
otherwise destroying any trees planted in any 
avenue, or growing in any garden, orchard, or 
plantation, for ornament, shelter, or profit ; or 
setting fire to any house, barn, or outhouse, 
hovel, cock, mow, or stack, of corn, straw, 
hay, or wood ; or maliciously shooting at any 
person, in any dwelling house or other place, 

J see case of Edward Arnold, who was tried 
or shooting at Lord Onslow, 8 vol. State Tri. 
Fortesc. Rep. 388.] Or knowingly sending 
any letter without any name, or signed 
with a fictitious name, demanding money, 
venison, or other valuable thing, [see 30 GL 2. 
c. 24-] or forcibly rescuing any persons being 

d 3 
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in custody, for any of the offences before 
mentioned ; or procuring any person by gift 
or promise of money, or other rewawL to 
join in any such unlawful act ; .or concealing 
or succouring such offenders, when by order 
of council, &c. required to surrender ; with- 
out clergy. 9 G. c. £2. made perpetual by 
SI <?. 2. c. 43. s. 2. No corruption of blood, 
loss of dower, or forfeiture. See 2 St/a. 1247. 
But the law on this bead is now contained 
in the amended statutes of W €?♦ 3. c. 30. 
*nd49<?.3. c. 107. 

Wilfully obstructing any person, serving 
pr endeavouring to serve or execute any writ, 
warrant, or legal process, &c. within the 
place, corpmonly called the mint, or the pre- 
. tepded limits thereof, or assaulting or abus- 
zing any person for having so done, whereby 
fee shall receive any damage or bodily hurt, 
,*r rescuing or knowingly harbouring or coo- 
#5*l*ag any prisoner token upon such pro- 
*e$s, or presuming to ea&erdee any tuotewCyl 
jurisdiction, for supporting tfie pretended 
. priviiege within the said place ; transporta- 
tion for aeven y$ara. 6 G. c. 88. and 11 Q. i. 

Joining or abbetting any riot, or opposing 
the execution of any legal process, &c. within 
the limits aforesaid, wearing any vizard, «&e. 
or having his face or body disguised, &c. 
without 1 clergy. Sect. 3. now by 11 Q. 1. *• 
22. made felony without benefit of cjergy. 

And aiding or abetting, conceal iag or bap- 
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touring, such disguised pe&oa, transperta- 

Uqh* 

The same provision is made against roost 
-Off the said offences, if committed withhi 
the hamlet of Wapping, Step«ey, or any 
other place within the bilk of mortality, 
whereof presentment shall have beea made 
Jby the grand jury, at a general or quarter 
ee$sions» 11 G. c. 2. 

Forging or counterfeiting the newe or 
hand of the accountant general of the oourt 
of chancery, the register cterk of the report 
office, or any of the cashiers of the «bwK of 
England, to any certificate, report, -toe. or 
any I£a*t India bond or wdor&eatfnt tberr- 
m» or any i»doj*en$eftt ow any South Sea 
bowl ;, without clergy* 12 #. <•> 92. a. fl, , . 

Accessaries made pr incipofe 

Assaulting any master wpolppmber, or 
aoastar weaver, or otljcr person concerned in 
the woollen manufacture, whereby he shall 
receive ^ny bodily higt, for opt complying 
with any such illegal bye laws (as in the 
act mentioned), or. writing* or. sending any 
threatening letter to such pejrsoo for not 
complying with such illegal bye kws, or 
with any demands or pretences of frig work- 
joeq, or others .ewployad byhm'm the wqqI- 
len manufacture; transportation for seven 
years. 118 G. c. 34. 

Maliciously cuttipg or destroying any 
woollen good* in the loom or on the rack* 
or destroying any rack, on which such goods 
are hanged, in order to dry, or wilfully 

d 4 • 
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breaking any toot used in the makifig such 
woollen goods, not having the consent of the 
owner so to do, or breaking or entering by 
force into any house or shbp, by night of by 
day, for any of the purposes aforesaid j with* 
out clergy. Sect. 7. and 15 G. 2. c. 27. '* 

Wilfully and maliciously burning, Wow- 
ing up, pulling down, or otherwise destroy* 
ing Bridges or any part thereof, or at- 
tempting so to do, or removing oV taking 
away, (without lawful authority) any of the 
works, or directing or procuring the sam£ to 
be done ; without clergy (a). 

Persons being convicted a second tim£, ?, (of 
the offences in the *tttt mentioned) ofr by day 
or night wilfully and * maliciously puffing 
down or demolishing any lock, 8luice,or flood- 
gate, erected- by- parliament, upon any navi- 
* gable river; transportation for seven years** 
1 Gv 2. st. 2. c. 19. s; 2. andsee 27 #. 2.C 16. 
and 4 6. 3. a 12. , 

The forging or counterfeiting any deedy 
will, bond, writing obligatory, bill of e*-i 
change, promissory note for payment of 
money, or any. acquittance or receipt for 
the money or goods ; or knowingly uttering 
or publishing as . true, any forged deed, &c. 
with intention to defraud any person'; with* 



(a) This is a clause now inserted in every 
t for the 
to ferries. 



act for the erection of bridges. The like as 
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out clergy. 2 G. 2. c. 25. made perpetual by 
9 G, 2. c. 1& 15 G. 2. c. 13. b. 12. 

Accessaries before made principals. 

Persons convicted of wilful and corrupt 
perjury, or subornation of perjury, transport- 
ation for seven years. 

Escaping, breaking prison, returning within 
the term, without clergy. 2 G. 2. c. 25. s, £• 
see 24 G. 3. c. 56. 

Stealing or taking by robbery, exchequer 
orders, tallies, or bther orders, entitling any 
person to any annuity or share in any par- 
liamentary fund, or any exchequer bills, bank 
notes, South Sea bonds, East India bonds; 
dividend warrants. of the bank, South Sea 
company, East India company, or any other 
company, society, or corporation, bills of ex- 
change, navy bills or debentures, goldsmiths* 
notes for payment of money, or other bonds 
or warrants, bills or promissory notes, for the 
payment of any money, being the property 
of any person, or corporation, is felony of 
the same nature, and in the same degree, as 
if the money secured by such bonds, &c. 
and remaining unsatisfied, had been stolen 
or taken by robbery. 2 G. 2. c. 25. s. 3. 

Attainder for any offence hereby made fe- 
lony, shall not work any corruption of blood, 
loss of dower, or disherison of heirs. 2 G. 2. 

Falsely making, forging, or counterfeiting, 
(within Great Britain or Ireland, or any other 
his majesty's dominions, or without) any 
pass for any ship whatsoever, commonly 

d5 
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called * Mediterranean pass, or cmiaterfeit- 
ing the seal of the office, or of the hand of 
the lord high admiral of Great Britain or 
Ireland for this time feeing* or of my com- 
missioner or commissions** for executiag 
the said office, to any such pass, or altering or 
erasing true and authentic pa^es issued or 
p>ade out a* aforesaid, or uttering or publish* 
ing as true, any such falsa, forged, coua* 
tejfeifced, altered, or erased pass, kwwuig 
tj)e s**oe to be false, &c without clergy, 
4 G. 8. c 18. 

. Stealing, ripping, cutting, or breaking, 
with intent to steal, any lead, iroo bar, iron 
gate, iron pajisado, or iron rail fixed to any 
dwelling npnse or other building wed with 
ay ch dwelling house ; transportation for seven 
years, Accessaries before made principals, 

Bankrupts not surrendering themselves to 
the eoeuniswoners within 42 day* after oo- 
lite i» tte London Gazette ; (but lord chan* 
eeljpr, fee. may enlarge the time to aO days) 
4tfd s^hmiting to be examined upon oath (exr 
G2pt quakers whose affirmation is sufficient), 
and truly discovering how their estates and 
effects are disposed, &e, and all books and 
yrritiage rotating thereunto, &c and also de* 
liyOTQg up all their effects, estates,, books, 
&c. in their custody, when examined, or 
removing or concealing their effects to 
t^e valve of £p/. ; without clergy. 6 G*a. % 
c. 30. fmtmwed to Sept 1771, by 4 Gw* 
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Offenders against this act are excepted out 
ef the general pardon of 90* Geo. 2. c. &L 
See Christian's Bankrupt Laws* 

Wilfully and maliciously breaking down, 
cutting down, plucking up, throwing down, 
levelling, or otkenrise destroying, either by 
day or night, any turnpike gate, post, rail, 
wall, or fence, belonging to any turnpike 
eneeted to prevent passengers from passing by 
without paying the toll, directed to be paid 
by any act of parliament ; transportation for 
seven years. 5 Geo- 2. c. 38. s. 2. made per* 
petual by97 Geo. 2. e. ML (and see 13 Geo. 3. 
c. 78. s. 52.) 

Maliciously breaking or cutting down the 
hank of any river, or any sea bank, whereby 
any lands shall be overflowed or damaged ; 
without clergy. 6 Geo. 2. c. 37. s. 6. made 
perpetual by 31 Geo. 2. c. 42. s. 3. (See also 
10 Geo. 2. c. 32. s. 5. 27 Geo. 2. c. 16. and 
\#£ Geo. 3/c. 32 s. 4: 

* And by section 6*. made perpetual by sec- 
tion 4. of the above perpetual statute, 

Unlawfully and maliciously cutting any 
hopbinds, growing on poles, in any plantation: 
of hops ; without clergy. 

Unlawfully and maliciously assaulting with 
-any offensive weapon or instrument, or by 
menaces, or by any forcible or violent manner 
demanding money, goods, or chattels, of any 
person, with a felonious intent to commit 
robbery on such person; transportation for 
seven years. 7 Geo. 2. c. $1. 

Forging ox counterfeiting any entry of the: 
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acknowledgment of any bargainer in such 
bargain and sale, (as mentioned in this act, 
which is for the public registering all deeds, 
conveyances, &c, in the North Riding in the 
county of York), or any such memorial, cer- 
tiflcate, or indorsement, as herein mentioned 
or directed, incurs the penalties of 5 Eliz. 
c. 14; 8 Geo. 2. c. 6. s. 31. 

Enlisting or entering himself, or hiring or 
retaining any of his majesty's subjects, with 
intent to cause such person to enlist or enter 
himself, or procuring any of his majesty's 
subjects to go beyond seas, or embark with 
intent to be enlisted, to any foreign prince, &c* 
as a soldier, without his majesty's leave or 
licence; without clergy. 2 Geo. 2, c. 30. 
(see also 9 Geo. 2. c. 30. enforced by 29 Geo. 2» 
c. 17.) 

Any person who hath been guilty of any 
of the offences in this act before-mentioned, 
for which he is by any law now in being, 
liable to be transported as a felon, taking the 
benefit of this present act for any of the said 
offences, and afterwards being guilty of any 
of the said offences for which he is liable to 
be transported as aforesaid ; every such per- 
son (being duly convicted of any of the said 
offences hereafter to be committed as afore- 
said,, and upon due proof made that such 
person had committed any of the said offences 
before the making of this act, and had taken 
the benefit thereof for his discharge,) without 
clergy. 9 Geo. 2. c. 35. s. 7. 

Being assembled to assist in the running, 
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rescuing, or carrying away, prohibited or un- 
customed goods, transportation for seven 
years; returning before the expiration of such 
term, without clergy. 9 Geo. £. c. 35. s. 10. 
and appearing in disguise and resisting offi- 
cers, see 19 Geo. 2. c. 43. and Post. Cr. Law. 
51. 

Forcibly hindering, opposing, obstructing, 
wounding, or beating, any officer of the cus- 
toms or excise, being on board any ship, boat, 
or vessel, within the limits of any of the 
ports of this kingdom, in the execution of his 
office, either in the day or night, transporta- 
tion for seven years; returning before the 
expiration of the term, without cleigy. Ac- 
cessaries before made principals. 9 Geo. 9. 
c. S5* s. €8. (and see the subsequent statutes. 
19 Geo. 3. c. 69. s. 23. and 24 Geo. 3. c. 47. 

Watermen taking more passengers into 
their boat than 37, and three by the way, if 
a tilt-boat ; or more than eight, and two by 
the way, if any other boat; or more than 
eight in a ferry-boat on Sundays, in case any 
passenger be drowned; transportation. 10 
Geo. 2. c. 31. s. 9. 

Wilfully and maliciously setting on fire 
any mine* pit, or deiph of coal or cannel coal ; 
without clergy. Accessaries before, made 
principals. 10 Geo. 4« c. 39. s. 6. made per- 
petual by 31 Qeo. 2. c. 42. s. 5. and further 
extended to destroying machines belonging 
thereto, by Hat. 9. Geo. 3. c. 29. 

Wilfully and maliciously pulling, throwing 
down, or .otherwise destroying, any store- 
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house or granary, or other place where corn 
thall be then kept to be exported, or unlaw- 
fully entering any such store-house, &a, and 
taiking and carrying away any corn, flour, 
n&esl, or grain therefrom, or throwing abroad 
or spoiling the same, or any part thereof, or 
unlawfully entering on board any ship, &c* 
9nd wilfully and maliciously taking and car- 
rying away, casting or throwing out there*, 
from, or otherwise spoiling or damaging any 
TOeal, flour, wheat, or grain therein, intended 
for exportation; transportation for sevett 
years. No corruption of blood, loss of dower 
or disherison of heirs ; returning, &c, with* 
out clergy. 1 1 Geo. 2. c. «£, s. 2. 

Riotously rescuing offenders, in retailing 
spirituous liquors, or assaulting informers, 
transportation far seven years* 11 Boo. 2. 
C. 26. 8. 2- 

Feloniously driving away, or in any other 
maimer feloniously stealing, one or more 
sbeep,or other cattle, of anyother person what* 
soever, with a felonious intent to steal the 
whole carcass or carcasses, or any part thereof, 
or any part of the carcass or carcasses of any 
one or more sheep, or other cattle so killed, 
accessaries before made principals; without 
Clergy. 14 Geo. 2. c. 6. (15 Geo. 3. C. 34*) 
- Officer or servant of the bank of England, 
entrusted with any note, bill, dividend war* 
pant, bond, deed, or any security, money, or 
other effects, belonging to the said bank, or 
having any bill, &c, of any other person 
lodged with the said bank, or with him as an 
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officer or servant to the aaid took, /secreting, 
erobezgting, or rcanwg away with, a©y suck 
note. &e. ; without clergy, 15 Gto.%. c 13, 
*, 12. 

Utter iog or tendering in payment any fate 
or counterfeit money, knowing (be tup* to 
Jie false «od counterfeit, third conviction; 
without clergy. U G. 9. c §J. & S. (to 
giving it in exchange, paying, or putting it 
off. 37 G, & c 12& s, 4.) P 

Uttering or tendering ia payment the earn* 
day, or within ten days, any mare or other 
fate or counterfeit money, knowing the game 
to b§ fetee or counterfeit; or at the time o£ 
uttering or tendering, having about him one 
or more piece or pieces of counterfeit money, 
besides what waa so uttered or tendered, aft. 
terwanta again uttering or tendering in pay* 
went any false or counterfeit money, know* 
ing the same to he faJae, second affiance; 
without clergy. 15 G. 2. c. 28. s. 3. 

Blood is not to be corrupted. S. 4. 

Felons ordered for transportation, or agrab* 
ing to transport themselves, returning befam 
the expiration of the term ; without itemr* 
16G.% dp. 

Apprehenders of them iotitled to 00/. we* 
warn on convirtioo. §. 3, 

Aiding or assisting any pr wooer to attempt 
his escape (though no escape be actputty 
wade.) if attainted or convicted of treason m 
any fek*iy {except petty larceny,) or com* 
Kitted for treason or any felony, except &a 
lfiG.fcc.31. 
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Conveying or causing to be conveyed into 
any goal or prison, any visor, or other dis- 
guise, or any instrument or arms proper to 
facilitate the escape of prisoners; and the 
same shall deliver or cause to be delivered to 
any prisoner in any such goal, or to any other 
person there, for the use of such prisoner, 
without the consent or privity of the kefeper 
Or underkeeper of any such goal or prison ; 
and every such person, although no escape or 
attempt to escape be actually made, shall be 
deemed to have delivered such visor or other 
disguise, instrument, or arms, with an intent 
to aid and assist such prisoners to escape or 
attempt to escape, if the prisoner was attainted 
or convicted of treason or any felony, except 
petty larceny, expressed in the Warrant of 
commitment or detainer; transportation for 
seven years. Returning before the expiration 
of the term, without clergy. 16 G. 2. c. 31. 
s. 2. 

Aiding or assisting any prisoner to attempt 
to make his escape from the custody of any 
constable, headborough, tithingman, or other 
officer, or person who shall then have the 
lawful charge of such prisoner, in order to 
carry him to gaol, by virtue of a warrant of 
commitment for treason or any felony, (ex- 
cept petty larceny, expressed in such war- 
rant,) or aiding or assisting any felon to 
attempt to make any escape on board any 
boat, ship, or vessel, carrying felons for trans- 
portation, or from the contractor for the 
transportation of such felon, his assigns, or 
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agents, fir any other person to whom such 
felQii shall have been lawfully delivered, in 
order, for transportation* transportation for 
seven years; returning before the expiration 
of the term, without clergy* \l> G. 2, c. 31. 
s.3. 

Any incorrigible rogue, breaking out or 
escaping from the bouse of correction, before 
the expiration of the time for which he or 
she has been committed by the justices of 
peace At the general or quarter sessions, shall 
t^e deemed guilty of. felony) and being con* 
vicj^d, sbsil be transported for any time not 
excee^iftg seveuMysars* 17 G. 2. c. 5. s. 9. ' 
;. Jfrelpfliioi^ly ateaiing by day or night, any 
li;^i?, fu^suv calico, cotton cloth, or cloth 
Yfpife^f*,, wo vendor made of any cotton, 6t 
lij>en |) y^rn *mixed, or any thread, linen, or 
qotbgj^y^rn, linen, pr qotton tape, incle, fillet- 
ing, l^ces, r or any other Hnen, fustian, or cot- 
ton goods, or wares whatsoever, laid, placed, 
or exposed to be printed, whitened, bowked, 
bleacfiedipr dried, m any whitening or bleach- 
ing croft, lands,. fields* or grounds, bowking- 
l^ous^r or . drying-house, printing-house, or 
overbuilding, ground,, or place, made use of 
^y tapy^caUoQ printer, whitster, grofter, 
bs>wker* ; or bleacher, for printing, whitening, 
bowking, bleaching, or drying of the same-to 
the value of ten shillings ; without clergy ; 
accessaries before made principals. 18 Gf. 2. 
c. 27. 

The court may order such offenders to be 
transported for fourteen years* Breaking the 
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gaol, or <retwwing before the expiration of 
the term ; without clergy. S.< 2. 

Any person to whom his majesty has, or 
ahaJJ hereafter giant his most gracious pardon 
for the treasons in this act .mentioned, on con- 
dition of their being transported, without die 
<jj£$uee of his majesty, his heirs, or successors, 
•under bis privy seal, or sign manud, or some 
other lawful cause, returning or being aft 
.forge, in any part of Great Britain or Ireland, 
iW voluntarily going into, or continuing in 
JWy pert of the dominion* of the French king, 
Mr king of Spain; without clergy. 30 &&. 

Knowiggly aidim; or assisting any «uch 
person *o jHUDdoaed, or to to pardoned 'on 
nonditim of tca»eportati(ma^ aforesaid, in his 
unlawful j&taming, ice into Great Britain or 
helmk, or going «ato, &*., witbwrt such li* 

^WO^ pr otter Jwrful eanse ; without ole*gy, 
20 4?. 2. c. 40L s. ft. 

Any of bis .majesty's sutyaoto, his heiTs, or 
JHicroasors^except /such as are licensed) with- 
in thi* neajm, or (without, knowingly holding, 
(entertaining, or keying any intelligence *r 
x*>rrsspondeoce in per£on, or by lettevs, «es- 
ftagps* or otherwise, with any of the «e*d per- 
sons who shall ha«e gone into, or continued 
in any of the dominions rf the French king, 
-or the king of Spam, or any person or persons 
employed fay hwa pr them, knowing audi 
persons to be employed; without clergy. 
30 <?. 8, c 4& a. 3. 

Rescuing offenders against the acts for re- 
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^training i\\% retailing spirituous liquors; 
transportation for seven years. 24 G. 2. c.4P. 

8.28. 

Persons convicted of theft of forty shillings 
value on board any vessel, or on any wharf; 
without clergy. Accessaries before made 
principals. ?4 G. 2. c. 45* See the case of 
George Grimes on this statute, in Fost. Cn 
Law, 79. in notes. 

The entering any mines of black lead, with 
an mtemt to .steal the same ; commitment to 
^aol for a ye#r, and public whipping, or 
t^nsportatiop. for neuron yews. Returning 
within Jhs term ; without clergy. %o G, %. 

Sefthog at liberty by force, or rescuing, -or 
attempting to rescue or s@$ at liberty* *0f 
pea-son out of prison, who .shall -be oownvftqi 
for or found guilty of minder, -or going tp 
execution, or during execution; without 
<tfergy. 2d G. 2. £. 37. 6- p. 

By force jjescuijig or attempting to jsesqae 
the body of «uch offender pot of the custody 
of tbp sheriff, or bis officers, after the above 
exBoution had, or from the company of sur- 
geons, or their officers or servants, or from 
tA& house of any surgeon where the aappe 
shall have been deposited in pursuance ,of 
this act ; transportation for sevep yeaj». Jle- 
tuming before $he expiration of fthe tew; 
without clergy. ^5 G. ?. c 3J. s, J0, 

Not performing orders, &c, touchjag qua- 
rentine in tinje of the pteg-ue, excised. 
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clergy. See 26 G. 2. c. 6. s. 2, 3, 8, 10, 17, 
18. 

Plundering, stealing, taking away, or de- 
stroying any goods, merchandize, or other 
effects, from or belonging to any ship or ves- 
sel of his majesty's subjects, or others, which 
shall be in distress, or which shall be wrecked, 
lost, stranded, or cast on shore, in any part of 
his majesty's dominions, (whether any living 
creature be on board such vessel or not,) or 
any of the furniture, tackle, apparel, provi- 
sion, or part of ship or vessel, or beating, 
wounding, with intent to kill or destroy, or 
otherwise wilfully obstructing the escape of 
any person endeavouring to save his life from 
such ship or vessel, or the wreck thereof, or 
putting out any false lights, with intention to 
bring any ship or vessel into danger ; without 
clergy. 26 G. 2.* c. 19. 

Solemnizing matrimony in any other place 
than a church or public chapel, where banris 
of marriage have been usually published, 
unless by special licence from the archbishop 
of Canterbury, or without publication of 
banns, unless licence of marriage be first ob- 
tained from some person having authority to 
grant the same; transportation for seven 
years. 26 G. 9. c. 33. s. 8. 

Knowingly and willingly inserting or 
causing to be inserted, in the register book 
of such parish or chapelry, as mentioned in 
this act, any false entry of any matter or 
thing relating to any marriage, or falsely 
making, altering, forging, or counterfeiting, or 
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Causing or procuring to be falsely made, &c, 
or acting or assisting in falsely making, &c. f 
any such entry in such register, or causing 
or procuring to be falsely made, &c, or as- 
sisting in falsely making, &c., any such licence 
of marriage as aforesaid, or uttering or pub- 
lishing as true, any such false, altered, forged, 
or counterfeited register, as aforesaid, or a 
copy thereof, or any such false, &c. licence 
of marriage, knowing such register or licence 
of marriage to be false, &c. or wilfully de- 
stroying, or causing or procuring to be de* 
stroyed, any register book of marriages, or 
any.part of such, register book, with intent 
to avoid any marriage, or to subject any per- 
son to axjy -of the penalties of this act ; with- 
out clergy. 20 Q. % c. S3, s. 16. 

Knowingly sending any letters* without any 
name subscribed thereto, er sjgoed with a 
fictitious name, thr^enipg.to kill or murder 
any person, or to burn their bouses, out- 
houses, &c^ . tljiMjgh no money, venison, or 
other valuable, thipg be demanded thereby; 
or rescuing, persons in custody for such of- 
^mce^; without clergy. 27 G. 3. c 15. 
* > r ^ f prieQjaer or any person taking the benefit 
xrf ,Jlm *ct,, forswearing or perjuring himself 
in any of the matters thereof; without clergy, 
,SS £L £..€,,. 13,*. 17. 

,~.<A. prisoner neglecting or refusing to deliver 

,ir>ajKl subscribe such schedule (mentioned in 

the <aqt) within forty days ; without clergy. 

v flu 3Q. 

\ Wilfully destroying any of the engines to 



- ♦ 
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be erected by thie act, which is for draining 
Bedfoni Level ; within clergy. 2&G. 2.G.2& 

Buying or receiving lead, irony c&pfieY, 
brass, bell-metal,, or soMeit, knowing it to bo 
stolen, or unlawfully come by, fcc. transport 
tttion for few teen years, m G. %> c, 30. 

Personating ait officer or seaman, supposed 
to have wages due to hkn, or hie executors, 
fetation, of creditor, or forging letters of at- 
torney, tickets, certificates, or wiUs, or mak- 
ing a false oath to obtain the probate of any 
will, or order to receive the wage*, &c, of 
such person; without clergy. 31 G. a. e. 10; 

Any officer of the post-office secreting of 
embezzling any letteF with any bonk bill or 
note, &c, therein* or taking out any such 
note or bill - T robbing the mail, although such 
robbery shall not appear or be proved to be 
a taking from the person, or upon the king's 
highway, or to be a robbery committed in 
any dwelling-house, or any coach-house, sta* 
ble, ha*n, or any outhouse belonging to a 
dwelling-house, and although it shall not 
appear that any person was put in fear; 
oti&eer, &c.» embezzling or misapplying the 
postage money received by him, or destroying 
any letter or packet, or advancing the rates, 
and not accounting for the same; within 
clergy, 5 G. 3. c. 25. (And see for robbing 
the mail, &c. 7 G. 3. c. 50,) 

Casting, forging, or counterfeiting any mark 
or stamp used,, or to be used, for making 
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gold or silver plate in puratedce of IS G. % 
c 26. or any act or acta of parliament now in 
force, by the company of goldsmiths in Lon~ 
doey or by the wardens, or enayer, or essayem* 
at York, Exeter, Bristol, Chester, or Nc*ww 
castle-upon-Tyne, or by any maker or worker 
of gold or silver plate, or any or either 00 
them ; or casting, forcing, or counterfeiting 
or causing or procuring to be cast, &c., any 
mark, stamp, or impression, in imitation of, 
or to resemble any mark, &c, made or to b& 
made, with any mark or stamp used, or to be 
used as aforesaid, by the said company of 
goldsmiths^ &c, or marking or stamping, op 
causing or procuring to be marked or stamp- 
ed, any wrought plate of gold or silver, or 
any wares of brass, or other base metal, sil- 
vered or gilt over, and resembling plate of 
gold or silver, with any mark or stamp which* 
hath been or shall be forged or counterfeited, 
in imitation of or to resemble any mark or 
stamp used or to be used as aforesaid, by the 
said company of goldsmiths, &c, or trans- 
posing, removing, or causing or procuring to 
be transposed or removed from one piece of 
wrought plate to another, or to any vessel of 
such base metal as aforesaid, airy mark, &c, 
made or to be made, by or with any mark, 
used or to be used, as aforesaid, by the said 
company of goldsmiths, &c. Or selling, ex-» 
changing, exposing to sale, or exporting out 
of the kingdom, any wrought plate of gold 
or silver, or any vessel of such blase metal as 
aforesaid, with any such forged or counterfeit 
mark, &c, thereon, or any mark, &c«, which 
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hath been, or shall be transposed, or removed 
from any other piece of plate; knowing such 
mark, &c, to be forged, counterfeited, trans- 
posed, or removed, as aforesaid, or. wilfully 
and knowingly having, or being possessed of 
any mark or stamp, which* hath been or shall 
be forged or counterfeited in imitation of, to 
resemble any mark or st^mp used or to be 
used as aforesaid by the said company of 
goldsmiths, &c, within clergy. 31 G. 2. 
c. 32. s. 15. 

Making, forging, or counterfeiting, or caus- 
ing, &c,, to be made, &c, the mark or hand 
of the receiver of post fines, whereby he or 
any other person may be defrauded, or suffer 
any loss thereby ; without clergy. 32 G. 2. 
c. 14. s. 9. 

Wilfully or maliciously setting fire to, 
burning, or otherwise destroying, any engines 
to be erected by virtue of this act, which is 
for the preserving fen lands, &c. ; transporta- 
tion for seven years. 33 G. 2. c. 32. s. 27. 
4 G. 3. c. 12. s. 5. 

Personating or falsely assuming the name 
or character of, or procuring any other to 
personate or falsely to assume the name or 
character, of any person intitled, or supposed 
to be intitled, as an out-pensioner, to any 
out-pension or allowance of money from the 
commissioners or governors of Greenwich 
hospital, in order to receive the money due, 
or supposed to be due on < such out-pension ; 
without benefit of clergy. 3 G. 3. c. 16. s. 6. 

Counterfeiting the hand writing of any per- 
son in the superscription of any letter or 
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packet to avoid the postage ; transportation 
for seven years. 4 G. 3. c. 24. s. 8. 5 G. 3. 
c. 25. s. 22, 23, 24. (So franks of letters. 
24 G. 3. c. 37. s. 9. and 42 G. 3. c. 63. s. 14.) 
Breaking into any house or shop, by day- or 
by night, or entering by force into any house 
or shop with intent to cut or destroy any 
velvet, wrought silk, or silk mixed with any 
other materials, or other silk manufacture in 
the loom or any wary or shute tools, tackle or 
utensils, or wilfully or maliciously cutting or 
destroying any velvet, &c, shute tools, &c. # 
prepared or employed in or for the making 
thereof, or wilfully, &c, breaking, &c, any 
tools, &c, used in or for the weaving or 
making any such velvet, &c, or other silk 
goods, &c, not having the consent of the 
owner ; without benefit of clergy. 6 G. 3. 

C «j. S« J.O. 

Lopping, topping, cutting down, breaking, 
throwing down, barking, burning, or other- 
wise spoiling or destroying, or carrying away, 
in the night-time,' any oak, beach, ash, elm, 
fir, chesnut, or asp, timber, tree, or othef 
trees standing for timber, or likely to become 
timber, without the consent of the owner 
first had ; or in the night-time plucking up, 
digging up, breaking, spoiling or destroying, 
or carrying away, any root, shrub, or plant, 
roots, shrubs, or plants, of the value of five 
shillings, and which shall be growing, stand- 
ing, or being, in the garden ground, nursery 
ground, or other inclosed ground ; transpor- 
tation for seven years. Accessaries made 

£ 
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principals. 6 r G; 8. c/30.' and 48; and 13 
G.3. c. 33. 

A felon refusing to put himself upon bis. 
trial, and to plead, was formerly condeimned. 
to undergo the penance of peine fort and dure, 
and be pressed to death ; but if he stand 
mute by the act of God, it shall be inquired, 
of, &c. 

In high treason; standing mute is equiva- 
lent to a conviction; and judgment, corrup-. 
tion, &c, follow. And so in eases sf felony 
and piracy, by stat 12 G. 3. c.S8. he shall 
be convicted of the same, and judgment and 
execution be thereupon awarded, a& if he 
had been convicted by verdict at confession 
of the crime. , s ic** 






Of Accessaries 4& Ftfony. 



* 



An Accessary is wheifc a person is guilty 
of some felonious offence, >but not principally 
concerned, though toe*; is* a partaker in the 
crime. l r 

An accessary before the fact, is he that 
advises, commands, or procures another to 
command felony, and is absent when done; 
if he be present, he is a principal. 

And an accessary before the fact may be 
tried either in the county, where the principal 
felon is tried, or where the offence of being 
an accessory was committed. 43 G. 3. c. 113. 
s. 5. 

The accessary after the fact, is one who 
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receives, assets, or comforts, a man whom be 
knows to have committed felony or murder. 
Bale's P. C. 218. 

- But the felony must be complete at the 
time of the assistance given. 

If one commands another to beat a person, 
-and he beats him so that he dies, the person 
commanding shall be accessary to the murder: 
and in case A commands B to kill C with a 
gun, who kills him with a sword, A is acces- 
sary, because the killing was the substance. 

But here, in this case, if B by mistake kill 
D, it is murder in B, but A is not accessary 
thereto. 

And where a person commands another 
that he steal a black horse, and he steals a 
white one, &c, or if the command be revoked, 
the commander shall not be accessary. 

One that is present and aiding to the stab- 
bing of another, is but an accessary within 
the act 1 Jac. c. 8. 

1. And there cannot be an accessary before 
the fact in manslaughter, by reason it is done 
of a sudden, and not premeditated. 

A woman that receives or assists her hus- 
band is not accessary; but a husband re- 
ceiving his wife, makes him an accessary to. 
her offence : a brother receiving his brother 
may be accessary ; so a servant relieving his 
master, &c. 

The furnishing others with weapons; find- 
ing a felon a horse for his journey, or relieving 
him with money, or victuals, knowing him 
to be a felon, will make persons accessary. 

e 2 
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II the owner of things stolen, after com- 
plaint to a justice, take his goods, and consent 
to the escape of the felon, or compound the 
offence, it is said he may be accessary after 
the fact 

Though it is otherwise if done before such 
complaint m&de. 

* Accessaries before the fact in petit trea- 
son, murder, robbery on the highway, bur- 
glary, &c , shall not have their clergy. 4 and 
5 P. and M. c. 4. 

Receiving an accessary to a felony, makes 
one accessary of an accessary. Hale's Sum. 
219. 

6. The crime of Robbery on the Highway y 
.is a felonious and forcible taking away of 
money or goods from the person of another, 
on the highway, there putting him in fear. 

It is felony without benefit of clergy, though 
tbe sum or value taken be under twelve- 
pence, or but a single penny ; but by the 
common law something must be taken. 

And if any thing is taken from another's 
person, without putting in fear, which dis- 
tinguishes this crime, it is properly no rob- 
bery, but felony, wherein clergy is allowed. 
3 Inst. c. 16. 

There is both a taking in* deed, being' the 
very act, and in law; as where a robber 
compels a man for fear of death, to swear he 
will bring him a sum of money which he 
delivers to the other; this is a taking and 
robbery. 

If a robber bids a person on the highway 
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deliver his money, though it be either with 
or without weapon drawn, and the person 
gives it him, it is a felonious taking to make 
this crime. 

And where on6 with a pistol in his hand, 
demands money of another, if afterwards he 
prays alms, and the same be given accord- 
ingly* it is a robbery ; being accompanied 
with circumstances of terror, that cause the 
person to part with his money. Hawk. P. 6. 
96. 

A man pursued by a highwayman, en- 
deavours to make his escape, but lets fall his 
purse, &c, which the robber takes up, this 
is taking from. his person. . 

So now by statutes 5 Ann. c. 31. and 4 Geo. 1. 
c. 11. where the principal felony admits of 
accessaries, all receivers of stolen goods are 
accessaries, and may be transported for four- 
teen years; and in the case, of receiving 
linen stolen from bleaching grounds are de- 
clared felons, without clergy. 18 Geo, c. 27. 

It is the same, though in striving he lets • 
the bag or purse fall again, and leaves it there ; 
or if finding little therein, he delivers it with 
all the .money again to the party : because 
the offender had the thing in his possession, 
and continuance is not required. Hale's Sum* 

,To take goods from a servant, in sight of 
his master, is adjudged a robbery of the mas- 
ter ; and taking away a person's horse stand- , 
ing by him, or of any thing belonging to him, 

e3 
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in his presence, and against his will, is rob- 
bery. 

For the taking a thing in the presence, is 
in law a taking from the person. 

But if one leaves his horse tied to a gate, 
and steps aside; or if a carrier follows his 
horses at a distance, and they are taken away, 
this is not such a taking to be robbery. ' 

All that come in company to rob, being in 

/.the same highway, are principals, although 

one only actually do it ; and though he rides 

away from the rest of the gang, and commits 

the robbery without their knowledge. 

Every one shall be esteemed to take the 
money, because they came together with an 
intent to rob some person, and to assist each 
other. 

There is a reward, given by statute, of 40/. 
for apprehending and prosecuting a robbet on 
the highway, so as the party convict buiii to 
be received of the sheriff of the county, on 
producing a certificate of the judgg of his 
conviction; with the offender's h<me, f furni- 
ture, &C. ' J >.c . 

Abo if an offender out of prison, having 
committed a robbery, will discover two or 
more of his accomplices, he shall be ihtitled 
to a pardon. .4 and 5 IV. and M. c. 8. 

By statutes 5 G. 3. c. 25. and 7 G. 3. 
c. 50. robbing the mail of any bag, &c, of 
letters, is made felony, without benefit of 
clergy. 

The Hundred wherein robberies are com- 
mitted, are liable to answer the money, when 
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done on the highway, and in the dav-tinae of 
any day, except Sunday, in casfe tire rofcbert 
are not taken in forty days. t _4* *' 

; But notice is to be immediately §iy£ti of a 
robbery to some of the inhabitants, dear the 
place, that the constables may make hue and 
cry and pursuit with horsemen and footmen 
after the robber. 27 Etiz. 

This pursuit is to be made from parish to 
parish, until the offender ijsi apprehended, or 
at least thus pursued to the, sea-side; and the 
constables and others may f search all sus- 
pected* houses and' places^ jind arrest persons 
as they find suspicious. f fenQj&arry them before 
fc justice, &c. «*{/ 

If any of the robbers are iapprehended 
within the forty days limited, the hundred is 
discharged ; if not, the person robbed is to 
make oath before some justice of peace of 
the county of the time and place of the rob- 
bery, and of what he was robbed, and that he 
Toiew none of the robbers. 
.,, ; After this, in twenty days, he may bring 
his writ or action against the hundred, but 
the process is to be served on the high con- 
stable, who shall appear thereto, and defend 
the action. ' 

Notice must be inserted in the Gazette, 
describing the robber, and circumstances of 
the robbery. 

And in case a receiver general of taxes be 
robbed, there must be three in company to 
make oath of such robbery, to maintain an 
action against the hundred. 8 G. 5. c. 16. 

E 4 
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€2 G. 2. c. 24. Stra. 406. Com. Rep. 345. 
Sir a. I 170, 1247. 

7. The crime of Burglary , is where a pen- 
£on in the night-time, (a) breaks and enters 
into the mansion-house of another, to the 
intent to commit felony within the same. 

To constitute a breaking, the entrance 
must be obtained either by fraud, conspiracy, 
threats, or force; there must be an actual 
entry either of the person of the thief, or 
some instrument by which the felony is to be 
committed ; and the entry must be with a 
felonious intent. And it is burglary whether 
the felonious intention be executed or not (6). 

The like offence committed by day, is 
called House-breaking, to distinguish, it fr6m 
burglary. 

Burglary may be committed in a mansion* 
house, though all persons are out upon occar 



(a) The hour must be specified therefore; 
and the- rule is now said to be, that the fact , 
must appear to have been committed between 
the 'twilight of the evening and that of the 
jmorning. 

4 ''""fl&J'One of the servants in the house opened 
his lady's chamber door (which was fastened 
with a brass bolt) with design to commit a 
rape : and King, C'. J. C P. ruled it to he 
burglary, and defendant was convicted and 
transported. Str. 481. See Kel. 30, 67. 
Hut. 20, 33. Hale's P. C. 83. Hale's P. C. 
06*. 
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sion : so if a man hath two houses, and lives 
sometimes in one, and sometimes in the 
other ; but if the house he does not inhabit is 
broken by any person in the night, it is bur- 
glary, 

A shop and out-buildings adjoining, are 
parcel of a house ; and chambers in an inn of 
court ; or where part of the house is divided 
from the rest, with a door to the street, either 
of these are mansion ; and it is burglary to 
break them. Hale's P. C. 82, 83, 

In some cases there may be burglary 
without actual breaking a house ; as where 
thieves pretend business to get in by night, 
and the owner of the house opens his door, 
and then they come in and rob the house, 
this will be burglary in the offenders. 

If a criminal doth not break the house, but 
is within and steals goods, and after opens the 
house on the inside, and goes out with the 
goods; or if one comes down a chimney to 
rob the house, &c, it will be burglary. 

Where a person unlocks any door, or gets 
into any house by the help of a key, or breaks 
the glass of windows, or makes a hole in the 
wall, &c, in order to steal, it is a breaking of 
the house. 

And setting a foot over the threshold, 
putting a hand, hook, or pistol, within the 
window, or door, is an entry in law to make 
it burglary (a)v 



(a) But a distinction has been made be 

e 5 
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But if a door be open, or hole made in the 
wall before, and the thief enters and.steate, or 
draws out goods, this is not burglary by the 
common law. 

In case a servant draws the latch of his 
master's chamber, in the night, to rob him, 
it is a breaking ; and if he opens the window 
to let in a thief, who comes in and takes 
things, it is burglary in the stranger, and 
robbery in both. Hale's P. C. 553. 2 Sir. 
SSI. 

Robbery in a booth or tent, in a fair or 
market, the owner being within the same, is 
punished as burglary, by statute 5 and 6 Ed*. 6. 
c. 9* but see 1 Hawk. c. 38. s. 17. 

And taking away goods from a dwelling- 
house, &c, of five shillings value; although 
there be not any breaking, in either night or 
the day, is burglary and felony, excluded the 
benefit of clergy. 3 and 4 W. and AS. c 9. 
perpetuated by 6 and 7 W» 3* c. 14. See 
Harrington's Observ. on Stat* 289* 

Also the reward of 40/. is given for appre- 
hending a burglar* and prosecuting him to 
conviction, &c. 5 Ann. c. 31. 

8. The crime of Rape; which is where a 
man hath an unlawful and carnal knowledge 
of a woman, by force and against her will; 



tween cases where the instrument which 
entered, was for the purpose of breaking 
only, and not of taking the property. 8 East 
P. C. c. 15. s. 7. 
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which offence is felony without benefit' of 
clergy, both by the common and statute law. 

It is ordained by the 18 Eliz. c. 7. that 
whosoever shall carnally know any woman 
child that is under ten years of age, be shall 
feaffer as a felon : and here it doth not signify 
whether such child consented, or were forced; 
but it must be proved the offender entered 
her body, &c. 

" There is to be an actual penetration and 
emission to make this crime ; and if there be 
neither* of these; an attempt to ravish, be it 
never so outrageous, is i deemed only an as- 
sault ' " ; / '" 

In caseoftt rape committed, it is no excuse 
Or mitigation of the ravisher's offence, that 
the woman at last yielded to the violence, and 
consented, either after the act or before, if 
such her consent was forced by fear of death 
or imprisonment. 

Or that a woman was a common strumpet, 
who is nevertheless under the protection of 
the law, and may be injured in her body. 

But it is said by some authors to be evi- 
dence of a woman's consent, that she was a 
common whore. 

And it is a strong presumption against any 
womah, that she made no complaint in a rea- 
sonable time after the injury ; for which our 
ancient laws mention forty days. 

If she conceals the fact for any long time, 
it may argue a consent. Haiok. P. C. 108. 

A woman ravished may prosecute, and is 
allowed to be a witness in her own case : but 
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the woman's positive oath of a rape, without 
concurring circumstances of the fact, and 
signs of injury received, is seldom credited. 

Because,' says Hale, there are divers in- 
stances of rapes that have been fully proved, 
but wer6 afterwards discovered to be mali- 
cious contrivances. Hale's P. C. 635, 636. 

If a man can prove an alibi as that he was 
at another place, or in another company, at 
the time she charges him with the offence, 
this will invalidate her oath ; so it is if she be 
wrong in the description of the place where 
done. 

Or when she swears the fact to be com*- 
mitted where it was impossible he could have 
access at that time; as if the room was locked 
up, 6nd the key in the keeping of another 
person, &c. 12 Vin. Ab'r. $47. 

The aiders and abettors in committing a 
rape, are deemed as principals. 

In Lord Audley's case, he was indicted and 
executed for assisting a servant in ravishing 
his own wife. And she at the trial was ad- 
mitted as a witness against him. 

Anciently rape was punished by the loss 
of eyes and privy members, the offending 
parts. 

9. The crime of Buggery or Sodomy, is a 
carnal copulation against nature; as of a man 
with a man, or man or woman with a brute 
beast. 

And as in rape, so in buggery debet esse 
penelrdtio, as well as cmissio: but any? the 
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least degree of it is sufficient. Hales Sum. 

117. 

"Tissaid, that formerly this vile and horri- 
ble offence was punished with burning or 
burying -alive : it is now felony by statute 
excluded clergy, in the agent and all that are 
present aiding or abetting. 

Also in the patient consenting, if he be 
within the age of discretion. 

Persons that attempt to commit this crime 
undergo a severe punishment of the pil- 
lory, &c. 

Fortescue is of opinion, that this crime 
committed by a man on a woman is felony. 
Fortes. Rep. i)\. 

See more of crimes and offences under 

Felony. 



III. Of Maxims and General Rules.. 

A Maxim in taw is said to be a proposition, 
by all men to be confessed and granted, with- 
out any proof, argument, or discourse. Con- 
tra ncganlem priacipia nun est disputandum. 

Maxims are some of the grounds 4 of the 
law of England, and are of the same weight 
in law as the statutes, and the general cus- 
toms of the realm are their strength and 
warrant. 

What is a maxim in law, and what is not, 
shall be determined by the judges, and not by 
* jury. 
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or appurtenant be recovered in an assise ' of 
novel disseisin, it is a tacit recovery of the 
common klso. Co; Lit. 154. 

So also where the tenant in tail of a manor 
to which an advowson is appendant, makes 
a feoffment of the manor with the appur- 
tenances, and the feoffee re-infeoffs the te- 
nant in tail, saving to himself the advowson 
on the death of the tenant in tail, his issue 
being remitted to the manor, is consequently 
remitted to the advowson also, notwithstand- 
ing its severance ; for the manor is the prin- 
cipal to which the advowson is accessary. 
Co. Lit. 349. b. 

Thus also, in criminal matters, if a servant 
instigate a stranger to kill his master, this 
being murder in the stranger as principal, of 
course the servant is accessary only to the 
crime of murder ; though had he been present 
aiding and assisting, he would have been 
guilty as principal in petty treason, and the 
stranger of murder ; for it is a maxim that, 
accessorius stquitur naturam sui principalis ; 
. and therefore the accessory cannot be guilty 
of a higher crime than the principal. 3 Inst. 
139. 2 Hawk. P. C. 443. Dyer, 128. 254. 
4 Bl. Com. 36. See also Wingate's Maxims* 

6- Accusare nemo se debet nisi coram Deo : 
no man ought to accuse himself unless it be 
before God. 

An oath is not lawful whereby any person 
may be compelled to confess* or accuse him- 
self, &c. Likewise a person may not swear 
for himself, but only where he has particular 
power by some statute. 4 Co. 9. 
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, The law will not enforce any one to shew 
orsay what is against him ; for which reason 
an offender, though ever so culpable, may 
plead Not Guilty. 

7. Alifjuis non debet esse judex in propria 
causa ; no person ought to be a judge in his* 
own cause. 

And therefore a lord of a manor having 
cognizance of all kinds of pleas, cannot hold 
pl.ea to i .what himself is a party; nor may 
justices; of peace act in any matter relating 
to. themselves ; except in certain parish busH 
ness, 16 Geo. 2. c. 18. 

But an innkeeper in his own case, may 
detain a guest's horse until satisfaction be 
made /or standing, and other charges : and a 
person m^y retake his own goods of which 
he is dispossessed, or a person having a 
lien may detain goods until his demand is 
satisfied, &c. 

Onq cannot generally be witness in his own 
case ; for it is. presumed by the law that he 
will be partial in speaking for his advantage. 
Co. Lit. 6. 

8. Ambiguum pactum contra venditorem 
interpretandum est : ah ambiguous deed or 
contract is to be expounded against the seller 
or grantor. 

So that if a man having a warren in his 
lands, grants the same land for life, without 
mentioning the warren, yet the grantee shall 
have it with the land. k 

For otherwise the grantor should have ex- 
cepted such warren out of the deed or grant. 
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But words shall be taken in the most fa- 
vourable sense of the speaker ; as in an action 
against a man for saying of the plaintiff that 
he hath forsworn himself, it may be construed 
to be in common conversation. 

And the action, is, only maintainable where 
it is said he hath forsworn himself in a court 
of record..'* 4 Co. 13. 

9* A verbis legis non est recedendum ; we 
ought not to go from the words of the law. 

The judges may not make any interpreta- 
tion of a statute, against the. express words 
thereof; for nothing can so well declare the 
intent of the makers of an act of parliament, 
as their direct words in it themselves. 5 Co* 
118. 

All acts of parliament and letters patent 
must be construed one part with another, 
and all the parts of them together; and the 
words are to be taken in a lawful and ^right- 
ful sense, and applied to the advancement of 
the remedy, &c. Co. Lit. 381. . 

But cases out of the letter of a statute, yet 
being within the same mischief* sh^l be 
within the remedy the statute provider 

10. Ba&tardus millius est filius; (tytjifaus 
populi: a bastard is the son of pone, or the 
son of. the people. , . ! 

As 3 bastard is born out of carriage, his 

. fatter is not known by the law,^ t^etore he 

shall not inherit or be heir to any person, and 

for that he is in law as no man's issue ; and 

he can have no heir but of his own body ; 
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because of the uncertainty who is related to 
him. Co. Lit. 243. 

TM bastard of a woman is said to be no 
child, where the mother gives lands to him 
as such; but having by time gained a name 
of reputation, he may take a remainder, as a 
reputed son; and may himself purchase by 
his reputed name, &c. Dyer, 374. 
7 * In case a child is born only a day after 
laarriage, between parties full age, it is no 
Bastard, but supposed to be the husband's: 
to if a man takes a wife, big with child by 
another, who was not her husband. Rof. 
Abr.358. 

And if the husband be within the four 
seas, that by intendment of law he may con- 
verse with his wife, and she hath issue, the 
child cannot be proved a bastard. 

These cases are, unless there be an appa- 
rent impossibility, that the husband should 
be the father of it ; as if he has lost his geni- 
tals, &c. Co. Lit. $44. 

11. Caveat actor : let the actor take care 
what he does. 

If a landlord gives an acquittance to his 
tenant for the last rent due, all rent in arrear 
is presumed to be satisfied. 

And in case a person bound by bond pays 
a lesser sum before the day appointed, or at 
another place than is limited, and the obligee 
or lender of the money then and there re- 
ceiveth it, this is a good satisfaction. Co* 
Lit. 212. 
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Acceptance of rent affirms, and makes a 
voidable lease to have continuance ; and if 
where a tenant or lessee assigns over his 
term, the landlord accepts the rent of the 
assignee, knowing of the assignment, te 
cannot afterwards sue the lessee for rent. 
3 Cck 23, 64. 

An executor paying debts on simple con- 
tract, before those of a higher nature on 
judgments, &c. is liable to the payment of alL 
PL Com. 543. 

And taking any of the goods of the de- 
ceased, makes a man executor in his own 
wrong, and answerable* 

12, Causa § origo est materia negotH 9 the 
cause and beginning is the matter of the 
, business. 

Although the law gives power to a persott 
to enter a tavern ; the lord to distrain his 
tenants beasts ; him in reversion to view if 
waste be done, a commoner to enter into the 
land to see his cattle, &c. 

Yet if he that enters the tavern commits a 
trespass, or the lord that distrains for rent, 
&c. kills the distress, or if he who enters to 
view waste breaks the house, or the commis- 
sioner cut down trees ; in these aivi the like 
cases, the Jaw will judge that they enter for 
that purpose, and they shall he trespassers 
from the beginning. 8 Co. 146. 

13. Cessante causa, cessat effectus : the 
cause ceasing, the effect also ceaseth. 

Where a woman married is divorced from 
her husband, she shall have her goods given 
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in marriage, not being spent ; for they were 
given in advancement of the woman, and the 
cause and consideration of that gift is de- 
feated. Dyer, 13, 61. 

In an action where a debt is the cause of 
execution, on lands or goods, if the plaintiff 
releases to the defendant all debts, the dis- 
charge of the debt discharges the execution 
which is the effect of that cause. 

If an office be granted to a person, to per- 
form certain business, and he fails in his 
duty, the office shall cease and determine. 

14. Conjunctio maris fcemina est de jure 
natura: the conjunction of male and female 
is of the law of nature. 

The bodies and minds of persons are both 
joined in matrimony ; in contracting which, 
the consent of the mind is chiefly regarded : 
wherefore it is said, that the parties' consent, 
and not the copulation, makes the marriage. 
Co. Lit. 33* 

'All persons may lawfully marry, that are 
not near of kin, and prohibited by the Levi- 
tical degrees ; and age of consenting thereto 
is fourteen years in the man, and twelve in 
the woman : if they marry before those ages 
th^y m^y disagree to it. 

A husband and wife are accounted in law 
but as one person : and by marriage the man 
is intitled to all his wife's real and personal 
estate ; as the husband is the woman's head, 
all she hath is her husbands ; but then he is 
liable to the payment of her debts. 

An action of debt lies against the husband 
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for goods sold to the wife ; the law presumes 
they come to his use: but a wife may not 
make any contract, without the husband's 
consent, except it be for necessary things for 
her family, &c. if she do otherwise it will not 
be binding to h m. 

The wife is sub potestate viri, and there- 
fore her acts shall not bind herself, unless she 
levy a fine of lands, &c. 

15. Consuetudo manerii if loci est obser- 
vanda : the custom of the manor and place 
is to be observed* 

It is the customs of manors must direct what 
a copyholder ought to do, or ought not to do ; 
but copyhold estates shall not have the col- 
lateral qualities that estates, of the common 
law have, without a spetfal custom. Co. 
Lit. 63. < * 

According to the general^ustom, if a copy- 
holder commit waste, either permissive or 
voluntary ; or do not pa^hte pent to the lord, 
being demanded, on the:tend ; or if he refuse 
to do suit of court ; ui . 

Or in case he makes a lease of his estate, 
for longer time than a year, without licence 
from the lord, &c. either of these will be for- 
feitures of copyhold estates. 

16. Consensus tollit errorem. Therefore in 
a writ of .right, if the jury who are to try 
the mere right are once impannelled by the 
four nights, with the consent of both parties, 
none of the twelve so chosen can be after- 
wards challenged. Co. Lit. 37. a. 294. 5 Co. 
40. b. 
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So if an issue be tried by another jury 

than it ought to be, -the verdict cannot be 

iet aside as for amis-trial* if the venue was 

changed by the consent of the parties. Cro. 

Etiz. 664. Co, IM. 126. a. Mr. Hargrove's 

edit, note (1)5. Co. 36. b. . 

'. 17. Cujus est solum ejus est usque ad 

ctefai?!.< . Land, in its legal signification, is 

of an infinite extent upwards as well as 

downwards; and this is the maxim of law 

upwards ; and therefore no man may erect a 

building to overhang another's ground ; and 

downwards^ whatever is m a direct line be* 

tweenr the surface of the land and the centre 

of the earth belongs to the owner of the sur- 

face, as is every day'a experince in the mining 

countries. 2 BL Com. 18. 1 T-erm Rep. 704. 

Cro. Eliz. 118. 9. Co. 54. Co. Lit. 166. 

Wood's Inst. 254. 

18. Cuicunque aliquis quid concedit 9 con* 
cedere videtur 4r id sine quo res ipsa esse non 
potest : to whomsoever any one shall grant 
any thing, he grants that without which it 
cannot be. 

If lands are granted to a man, he has an 
implied covenant for peaceable enjoying the 
same, and the law allows him a way thereto, 
without being expressly mentioned. Co Lit. 
56. 

And where a person grants all the timber 
trees growing in his woods, the grantee may 
come upon the ground, and cut them down, 
and carry them through all his land though 
the grass receive injury by the carriage; .for 
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trees are proper to be carried by carts, and 
when a man hath a title to the principal 
thing he shall always justify the necessary 
circumstance. PI. Com. 15. 4 

« A tenant at will sowing corn on the 
ground, if he be ousted by the lessor, shall 
have free entry, egress and regress), for cutting 
and carrying away the same. 

And in case he be disturbed therein, he 
may bring an action and recover damages. 

19. Cut licit quod majus 9 non debet quod 
minus est nor* licere ; to whom it is lawful 
to do the greater, to him it is not unlawful to 
do the lesser thing. 

- Where there is a custom that lands may 
be granted to any one in fee simple; here 
the grant to a person and the heirs of his 
body, or for life, is within that custom. 

A person who has an office to him and his 
heirs, may make an assignee, and consequently 
a deputy. 

: 20. Dilationes in lege sunt odiosce ; delays 
are odious in the law. 

The delaying of justice is an obstruction to 
and a kind of denial of it ; and pleas that are 
dilatory shall not be received, unless sufficient 
,probable matter is shewn for it, or the truth 
•of them be proved by affidavit. 

If a plaintiff forbears to bring his cause to 
trial, the defendant is not to be delayed, but 
may take out a writ of venire facias, directed 
. to the jury to try the cause; by what is termed 
.proviso. 

If the plaintiff do not proceed to trial in 
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tunvenient time, he shall be nonsuit. 14 G. 
2. c. 17. 

In criminal cases, where persons are com- 
mitted to prison for capital offences, as treason, 
felony, &c. expressed in the warrant, on 
prayer in open court, the first week of the 
term, or day of sessions, they are to be brought 
to trial. 

If they are not indicted the next term or 
sessions, upon motion made the last day of 
such term, &c. they shall be admitted to bail, 
unless the king's witnesses are not ready. 

And in case they are not tried the second 
term, &c. they may be discharged. 31 Car. 
2. c. 2. 

21. Dormit ~aliquando jus, moritur nun- 
guam ; a right sometimes sleeps, but never 
dies. 

In the eye of our law, right is of such aa 
high estimation, that the law preserves it 
from death and destruction ; for though 
trodden down it may be, it is never trod out. 
Co. Lit. 279. 

A right to land, it is held, cannot die; in- 
deed a release of a person's right enures by 
way of extinguishment,but then it is so under- 
stood in respect of him that makes the re- 
lease, &c. 

* 22. De minimus non curat lex. Therefore, 

where an action of waste is given, if the waste 

done be only of the value of two-pence, the 

plaintiff shall not have judgment, Ptowd, 

29. And it is said, that the waste ought to 

F 
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be to the value of forty-pence at least Har r 

grave's Co. Lit. note (10) p<54.a. •». 

$3. Dominium a possessione cqpiss* dici- 
tur: right and dominion is stybd to frppe #0 
beginning from possession. >; 

According to this maxim, a long and quiet* 
possesion establishes a right; hut then it 
must exceed the memory of man; awl if 
there be proof of record, or in writing to the 
contrary, though it exceeds the knowledge 
or memory of any one living, yet it is judged 
within memory. Co. Lit, 115. 

The reason why % peaceable possession, 
without contradiction, makes a right in law, 
is that thereby there may be certainty of titles 
to estates. 

In a writ of right the limitation of tune is 
made sixty years, by 34 H. 8. c. 1. 

34, ExpedU' reijwbtic ul sit finis litlum. 
Therefore, vVhere a suitor is barred in any 
action, real or personal, by judgment upon 
demurrer, confession, or verdict, he is barred 
as to that or the like action of the same nature 
for the same thing for ever. Ferrer's Case, 
<S. Co. 7. 

25. Expressvm facit cessare taciturn : a 
matter expressed causes that to cdjase, which 
by intendment of law was implied $ud opt 

expressed. 

A. man makes a lease, rendering rent, and 
the words of reservation are express to the 
lessor only, the heir shall not have it ; but if 
no person be said to whom the rqrjt shall be 
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paid, this by implication shall be totkefcaw 
and hip h^ira. JJ^r, 4a. 

An express covenant qualify* tke gene- 
rality of a covenant tu law, a^d restrains it 
by the absent of the parties w that it shall 
e* (End op farther ton it is -$*pre»aed in tlw 
covenant 

But.a marmnty in laar it not destroyed by 
&n express warranty ; ae if one gFanU a lefee, 
rfe^erving a certain rent, in which he bind* 
himself and his beira t$ warranty of tb# 
land, &c. 

There the warranty expressed shall not 
make that in law ceaae» or be of no ejflec^ 
but the lessee may choose which he pleases 
4 Co. 81. 

8(5. %x nudo pacta nofi oritur actio* A 
consideration of some sort or other is ap ah** 
aoiutely necessary to the fanning of a con* 
tract, that a nudum pactum, or agreement to 
do or pay any thing on one side, without 
any compensation on the other, is totally void 
in law; and a man, however be may be 
bound in honour or conscience, cannot be 
compelled by law to perforin it J)r f and 
St. D. 2. a $4. 2 Bl. Cum. 445. S*lk, 129. 
3 Burr. 1670. 

As if ope man promises to give another 
100/.; here there is nothing contracted for or 
given on the one side, and therefore there 
is nothing binding on the other. $ £L Com. 
445. 

And it is a general rule, that wherever 
a person promises, without a benefit ari&- 

f 2 
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kig to the promissor, or a loss to the pro-, 
missee, it is void. 2 Bulst. 269. 1 Baa 
Abr. 170, as being without a legal con- 
sideration. But as all promises shall be 
taken most strong against the promissor, the 
law will endeavour to find a good considera- 
tion, if possible, in order to support a fair 
contract. Poplu 148. 2 Roll. Rep. 104. and 
therefore any degree of reciprocity will pre- 
vent the pact from being nude ; nay, even if 
the thing, be founded on a prior moral obli- 
gation, it is no longer nudum pactum ; as a 
promise to pay a just debt, though barred by 
the statute of limitations. 2 BL Com- 445. ; 
or, a promise by a bankrupt after the bank- 
i*uptcy, to pay a debt due before, in con- 
sideration of the creditor agreeing to take 
no dividend, Trueman v. Fen ton. Cowp. 548.; 
and as this maxim was principally established 
to avoid the inconvenience that would arise 
from setting up mere verbal promises, for 
which no good reason could be assigned, 
Plotcd. 308. 3 Burr. 1671. it does not apply 
where the promise is authentically proved by 
written documents. Sed vide Lord Mans- 
field's Opinion, 3 Burr. 1671. ; and, therefore, 
if a man enters into a voluntary bond, or 
gives a promissory note, he shall not be al- 
lowed to aver the want of consideration in 
order to evade the payment ; for every bond, 
from the solemnity of the instrument, Hardr. 
200. 1 Ch. Rep. 157. and every note, from 
the subscription of the drawer, Ld. Raym. 
760. carries with it internal evidence of a 
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good consideration : and courts of justice 
will therefore support them both as against 
the contractor himself ; but not to the preju- 
dice of creditors or strangers to the 'con- 
tract. 2 Bl. Com. 446. Nay's Max. 24. 
8£o,80. 

27. Expressio unius est exclusio alterius. 
Therefore, says Littleton, if the condition 
upon a mortgage be, to pay to the mortgagee,, 
or his heirs, the money, and before the day. 
of payment the mortgagee dies, the feoffor: 
cannot pay the money to the executors, for 
the payment, ought to be to the heir ; and 
the law, adds Lord Coke, shall never seek 
out a person, when the parties themselves 
have appointed one; for, expressum facit 
cessare taciturn. Co. Lit. 210* 

So, also, where a man was bound to pay 
SO/, to such a person as the obligee should 
by his will appoint, and the obligee named a 
person executor, but made no other appoint- 
ment, it was resolved, that the executor, 
should not have the twenty pounds. Lord 
Nottingham's MSS. notes to Co. Lit. 210. 
a. Sed vide 1 Freem. 476. 2 Co. 46. 1 BL 
Com. 88. - * 

So, also, where a statute treating of " deans, 
prebendaries, parsons, vicars," and others 
having spiritual promotion ; deans being the 
highest persons named, bishops 9 who are of 
still a higher order, are not included under 
the general words. 

28. Fortior § potent ior est dispositio legfs 
quam hominis ; the disposition of the law, is 

f3 
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of greater force than the disposition of man : 
this is explained in Surrenders of estates. 

A& if a person having granted a lease of 
lands for years, to begin at Lady Day ne£t, 
he cannot make a surrender of his future in- 
terest, because there is no reversion wherein 
it may be drowned. 

Though in case the lessee before Lady Day 
take a new lease of the same lands, &c. for 

Sars, either to begin presently or at L&dy 
iy, this is a surrender in taw of tlte fbfynep 
lease and interest. 10 Co. 67. -\ 

29* Furiosus solo furore pufttiur ,- a mad- 
man .pi lunatic is punished by his madness 

If aim&dman kill anothe*, he ; M^ not 
broken .the law, although t he hath Broken 
words of it; .because )ie had n6t any memory 
or ftnderstancting/ but mere Ignorance which 
comes fpapfr ,^e; , hand of God, Plowden,. 
Com. l&l 

And therefore such madman has favour 
shewn him by reason of his disability ; he 
shall not suffer for any felonious act ; nor can 
the punishment of a lunatic without his mind 
and discretion, bean example, to others. .Co. 

Lit. 247. ' ' . 

A madman, in a civil case, cannot promise 
or contract for any thing, or do atiy business'; 
and this is because hie understands not what 
he does : all his acts may be avoided, either 
by the king* who h$s the dire of the estates 
of lunatics, or by his. heirs. 

But if a map non compos mentis levy a 
fine, or suffer a recovery of lands, &c. these 
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being matters of record, shall bind himself 
and his heirs, 4 Co. 124. 

30. Hares legitimus est quern nuptia de* 
monstrant ; he is lawful heir whom marriage 
demonstrates so to be. 

A child born within marriage, though eter 
so soon after, is in law legitimate, and hett 
to the husband : but an alien may not be 
heir, though born in lawful wedlock. 

In case a child be borh in second marriage, 
within nine months after the first husbAnd** 
death, he may be heir either to the first of 
second husband. Bract. 91. 

A bastard is excluded from being heir* 
and a monster without human shape, cafthot 
be heir Id a person ; but an hermaphrodite, 
if there bo any such, may take lands, &c. as 
heir according to that sex which is most pre* 
valent Co. Lit. 8. 

The eldest son, after the death of his father, 
is his heir: and if there be grandfather, father 
and son, and the father dtes before the grand- 
father, the grandson shall be heir; who is 
termed hares jutd represenlationts, becfcwrt 
he represents his fathers person. * 

Till the death of the ancestdf one is called 
heir apparent; and by the common law a 
person cannot be heir to goods andhchattels. 

There is an ultirnus hares, on the escbdat 
of land s, % for want of lawful heirs; which ft 
the lord of whom held. v* '-i 

31. Id certain est, quod certum recftW £0- 
te$t. Therefore, where a tenant hokf^iAfc 
land by shearing all the lord's shfcepNm a 
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particular manor, if the service be referred to 
the number of sheep it would be uncertain 
for there may be sometimes a greater and 
sometimes a. less number, and in such case 
the tenant would not be distrainable ; it being 
•a maxim, that no -distress can be taken for a 
service that is not certain ; but if the service 
be referred to the manor, it then becomes 
certain. 

A custom to pay two-pence an acre in lieu 
of, tithes, is good;, but to pay sometimes 
two-pence, and sometimes three-pence, as 
the occupier of the land pleases, is bad, for 
uncertainty, Yet, a custom to pay a year's 
improved value for. a fine on a copyhold 
estate, is good, though the value of the thing 
is uncertain ; for the value may at any time 
be ascertained. 

* 32. ignorantia juris nan excusat; the ig* 
norance of the law doth not excuse one. 

Ignorance of the law, even in infants being, 
of the years of discretion, shall be no ex- 
cuse, if they commit crimes ; and although 
it be invincible, as where a person affirms that 
he has done all that in him lies to know the 
law. Doct. fy Stud. c. 40. 

For every man is bound at his peril to 
take notice of what the law of the realm is. 

If any person takes upon him to know the 
law, and through ignorance openly affirms 
that a void lease, &c. is good, to the preju- 
dice of another's title ; he may have an action 
against him, and recover damages. 
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■ 33- Ignamntmfactiexcusot: ignorance of 
the fact excuseth. 

: A person buys a horse in a fair or market 
of one that hath no property in him ; if this 
were unknown to the buyer, he has good 
right to the horse, and his ignorance shall 
excuse hum 

But here, if he bad known the seller had 
no right,, the buying in open market would 
not have excused. 

Where an illiterate ignorant man seals a 
deed, and it is read to him false, that makes 
the same void. 

34, Impotentia\ excusat legem ; the law 
excuses impotency. 

This maxim regards the infirmities of per- 
sons, where the law excuseth their not doing 
certain acts ; as of men in prison, out of the 
realm, idiots and lunatics, persons blind and 
dumb, &c. Co, Rep. 177. 

Legal imprisonment, without any covin, 
shall be a good excuse for a parson's non- 
residency, by reason of his impotency. 

If a. disseisee be an infant, feme covert, or 
in prison, &c. and the disseisor dies seised of 
the land, it shall -be no descent to take away 
an entry, because of impotency in such 
persons. 

And their right of action is saved, till their 
impediments are removed, where others are 
bound by the statutes of limitation. 

35. Injuria Mala in corpus non potest 
remitti : injuries to the body cannot be re- 
mitted or forgiven, 

f 5 
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Our law carefully provides for punishing 
forcible injuries, between person and person* 
because they are most cpntrary to the repose 
of the kingdom, on which the public happi- 
ness depends. 

And the life and member of every sub- 
ject are under the king's protection, to the 
intentthey may serve him and their country 
whet) occasion requires. Co. s» 101. 

So tender is this part. of otir law; that if 
one do but menace another with a weapon or 
staff, or in case he stretch forth his arm, or 
give any other token, whereby his intention 
of striking appears; it is actionable as an 
&88au It,' though no stroke be given. 
' 36. In omnibus quidtm, maxitoi iamen in 
jure cequitas est: in alt things, but especially 
in the law, there is equity. 

The laws themselves desire to be ruled by 
equity ; which is said to be a correction of 
the law, wherein it is any way wanting by 
reason of the generality of it 
- The statute of Gloucester gives an action 
-of waste against tenants for life or years ; and 
by the equity of it, this action lies against 
him that holds land for one year only, or 
twenty weeks, &c. And if a lessor come 
upon the ground of the lessee, it shall be in- 
tended that he came to see whether waste 
were done. 

For equity turns all to the best, and makes 
every act lawful, when it is indifferent if it be 
or not. Finch, 57. 

If a person does make a feoffment to a 
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future use, the feoffee shall be seised, of the 
lands, &c to the use of the feoffor syjd, tyjj 
heir^ in the mean time; and this is fey- 
equity. 

37. In omnibus fere minori tttati succurri- 
tvrj in all cases, generally, there is favour 
shewn, to persons within age. 

No man or woman, before the age ol 
twenty-one years can alien or sell any lands, 
goods, or chattels, or bind themselves by 
deed : so careful is the law of their interest 
unless it be fbr necessaries. Co. Lit 3 71* 

An infant is permitted to do any thing fo; 
his own advantage, but not to his prejudice I 
he may make a purchase, which is intended 
for his .benefit, though at his full age he may 
either agree to or wa^e it 

Infants may buy things, but cannot borrow 
money even to buy clothes ; for the law will 
not trust them with money, but at the peri) 
of the lender, who must see the same thus 
laid out. Salk. 386. pi. 2. 

A presentation to a benefice is to be made 
:by an infant within the six months, being a 
thing of necessity, otherwise lapse shall incur 
against him ; and he must perform a condi- 
tion- annexed to an estate by his ancestor, or 
shall be barred of the right to the lands. 

In some cases also an infant is impleadable 
at law, and for his contempt shall receive 
the same punishment as a man of full age. 
J)p. 104. 

38. In pari delicto potior est conditio rfe- 
fendentis : therefore, where an assurance was 
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made on goods on board a vessel 4C at and 
from London to New York," subsequent to 
the passing of the statute 16 G. 3. c. 5. which 
prohibited all commerce with the province of 
New York, and confiscates all ships and their 
cargoes which shall be found trading, or 
going to or coming from trading, with the said 
province, and the ship being taken by an 
American privateer, the assured brought an 
action on the policy to recover the loss from 
the underwriter, but it being a direct contra- 
vention of the law, the maxim prevailed. 

39. Jus sanguinis t quod in legit imis suc- 
cession ib us speclatur, ipso naticitatis tempore 
fjucesUum est : the right of blood, which is 
regarded in lawful successions or inheritances, 
is found in the very time of nativity. 

It is therefore jus primogeniture, or right 
of elder-brothership, which is principally re- 
spected, and it is a maxim, that the next of 
the worthiest blood shall ever inherit; as the 
male and all descendants from him, before 
the female ; and the female, of the part of the 
the father, before the male or female of the 
mother's part, &c. Co. Lit, 14. 

Among the males, the eldest brother, and 
his posterity, inherit lands in fee-simple before 
any younger brother. 

40. Lex neminem cogit ad impossibilia : 
the law compelleth no man to impossibilities. 

If the condition of a bond be possible at the 
time of making it, and before it can be per- 
formed, becomes impossible by the act either 
of God, or the law, or of the obligee, &c , 
the obligation is not forfeited. 
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But where, a condition for payment of 
money is made impossible in respect of time; 
as if it be to pay the same on the thirtieth of 
February, and there is no audi day, it is due 
and payable presently. Co. Lit. 206. 

Where a man is bound by a recognizance 
or bond, with condition for his appearance 
the next term in such a court, and before the 
day the cognisor or obligor dies, the obliga- 
tion will be saved ; because it is impossible 
the condition should be performed. 

So in case a lease be granted for twenty 
years, upon condition that the lessee dwells 
upon the lands the whole term, and he lives 
but ten years, the executors shall enjoy the 
lands ; for the condition is become impossible. 

A condition of a bond to go to Rome in a 
few hours, is void and impossible ; but 'tis 
said the obligation may be good. 

41, Legis construe tio nan facit injuriam : 
the construction of law shall wrong no person. 

In case an executor of a will grants all his 
goods and chattels, the goods which he hath 
$s executor shall not pass,, for that would be 
a wrong to the testator's estate. 

And where tenant in tail, or for life, makes 
a lease generally, it shall be taken for the life 
of the lessor or grantor, or else it would, be 
wrongful to him in reversion. 

Though if a person seized in fee, make any 
lease for life, without mentioning for whose 
life, it shall be construed for the life of the 
lessee. 

42. Luhricum Lingua non facile in pcenam 
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est trahendum : the rashness* of the fongte 
is not easily punished. 

This is where words are spoken in a fu- 
sion ; for, in all cases, words of heat, as to. call 
a man, rogue, yillain, knave, &c., will bear no - 
action at law. 4 Co. 15. * 

But if one reproaches another with some 
heinous crime; calls a person^ thief; a mer- 
chant, bankrupt; says of an attorney, he deals 
corruptly ; or calls any one, a perjured man ; 
an action of the case lies for damages, because 
these slanders are of great import; aod con* 
cern a man's life, estate, and condition. 

To call a person, bastard, that is heir to 
an estate ; or say, a man has the French dis- 
ease, &c, when he is courting a woman, are 
held actionable. 

43. Mutata forma propt interimitttr sub* 
stantia rei : the form being changed, the sub* 
stance of the thing is destroyed. 

In case a person cuts down another's tim* 
ber trees, and squares them to make beams 
for a house, he may seize the same, before 
they are thus used. Though if they are laid 
in the building, they may not be seized by 
the owner, for their nature is then altered*, 
and they are become part of the house ; yet/ 
the party shall have his action for the damage; 
Dod. 132, 133. 

And where a man gets the barley of another, 
and makes it into malt, it cannot be taken 
again by the former owner, though its form 
is not lost : because it is become a thing of 
another nature and use. 
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44* Necessitas nan kabet legem : necessity 
hath no law. 

Where a flr$ happens in the street of a 
town, any person may justify the pulling 
down the wall, or honse of another, to prevent 
the spreading thereof; as it is a case of ne- 
cessity. 

And if several persons are in danger of 
drowning, by the casting away of a ship or 
boat, one to save bis life may thurst another 
from a plank, or the boat's side, &c, though 
such other be thereby drowned. Bac. Mai. 
25. 

According to our ancient books, if a man 
steals victuals metefv to satisfy his present 
hunger, it is neither felony nor larceny, being 
for the necessity of preserving life. 

But this having encouraged thefts, it is 
mow adjudged otherwise; and the privilege 
of necessity shall not prevail against the com-' 
monwealth. 

The great Lord Coke says, Necessitas est 
lex tcmporis. 

: 45. Necessitas inducil prwilegium quoad 
Jure prfoata ; the law charges no man with 
default, where the act which occasioned it 
was compulsory and not voluntary ; or where 
there is not a consent or election ; and there- 
fore, if it is impossible for a man to do other- 
wise, or there is so great a perturbation of 
• the judgment and reason as in presumption 
of law man's nature cannot overcome, such 
necessity carries a privilege in itself 

Necessity is of three kinds, viz. for the 
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preservation of life; from the obligation of 
obedience ; and the act of God. 

4(). Nihil magis cequitati consentanevm est, 
quam ut iisdem wodis res dissohatur quibus 
conslituitur : nothing is more agreeable to 
equity, than that every thing should be dis- 
solved by the same means it was first con- 
stituted. 

Every contract and agreement must "be re- 
leased by a matter of as high a nature as that 
was; so that a deed in writing, underhand 
and seal, can only be released by some other 
writing, signed and sealed, &c. 5 Co. 26. 

And, therefore, an obligation or matter in 
writing, cannot be discharged by an agree-, 
ment by word. 

Where an estate is vested in the king by 
matter of record, it may not be devested out 
of him but by the like matter ; and an act of 
parliament shall not be avoided but by par- 
liament. 

47. Nu/lus commodum capere potest de 
injuria sua propria : no man shall take ad- 
vantage of his own wrong. 

If a man be boynd in a bond to appear at a 
day before justices, on which day the obligee 
casts him in prison, so as he cannot come ; 
no benefit shall be had of this bond. Nay. 
Max. 13. 

In case a lessor and lessee of lands, for 
years, join in the cutting down. of timber, the 
lessor shall not punish the lessee for such 
waste ; and take advantage of his own wrong 
by joining therein. 

An appeal of an infant may not stay for his 
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full age, which would be taking advantage of 
his own wrong, - 

48. Nee tempus nee locus occurrit regi : in 
pursuance of the principle that the king id 
not only incapable of doing wrong, but even 
of thinking wrong, the law determines that 
in him can be no negligence or laches, and 
therefore no delay will bar his right. But 
this maxim is- subject to various exceptions, 
both at common law and by statute. First, 
there are many cases in which the subject 
may make title against the king by prescrip- 
tion, as to treasure-trove, waifs, estrays, and 
such other things as may be seized without 
matter of record. Co. Lit. 114. 

Secondly, in some cases the king's right- 
necessarily fails for want of exertion in due 
time, either because the subject of his right 
determines before he claims it, or, because it 
is .specially limited in point of time, by its 
creation. 

Thirdly, sometimes lapse of time drives 1 
the king to a suit. .Thus, if the king pre- 
sents to a benefice already full with an in- 
cqmbent, the king's presentee shall not be 
received by the ordinary, till the king has 
recovered his presentment by due course of 
law. 13 Rich. 2. st. 1. c. 1. Staund. Free. 
32. 2, Inst. 358. Co. Lit. 344. Cro. Jac. 
385. 2 Inst. 188. Hob. 15$. 347. 

Fourthly, there are several statutes which 
wholly extinguish the king's title, if not ex- 
erted within a limited number of years. By- 
21 Jac* 1. c. 2. the king is disabled from 
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claiming any manors, tends, or hereditaments, 
except liberties and franchises, under a title 
accrued sixty years before the beginning of 
the then session of parliament, unless within, 
that time there has been a possession under 
such title* But the efflux of time rendering 
the provision continually more effectual, the 

9 Q. 3. c. 16. introduced one of a permanent 
kind, by limiting the king to sixty years be- 
fore the commencement of the suit or pro- 
ceeding for recovery of the estate claimed. ' 

The other part of this maxim is founded 
on the idea which the law entertains of the 
kiqg's ubiquity; for he is supposed to be 
present in every place where his presence is 
necessary. 

40* Nullum iniquum in Jure prmsumen* 
dum est : no injury is to be presumed in the 
law. 

, AH things are taken to be lawfully done* 
till proof is made to the contrary; and ffa^Kt 
shall never be intended or presumed by the 
law, unless it be expressly averred. 

Where no fraud is found by the jurors in a 
feoffment, the judges shall not <*ljudge the 
same fraudulent ; and although j**ws Jwe, 
found circumstances to intftto the finding of. 
fraud, it is but evidence, and not any matter 
upon which the court may judge thej$6f. 

10 Co. Ch. of Oxford's case., 

For the office of the jurors, is. to adjudge 
upon the evidenoe concerning matters of fact; 
and thereupon to give their verdict; and not 
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leave things to the judgment of the court, 
which do not appear to them* 

50. Omne actum ab agents intention* est 
judieandurn : every act it to be judged from 
the intention of the agent 

It is held in contracts and obligation*, the 
intention of the parties is the chief thing that 
the law regards ; from such words as shew 
the assent of parties, and have substance in 
them, are sufficient 

The taw will likewise take one word for 
another in deeds, to supply the intention of 
persona ; at where a man has a remainder of 
lands, if he graats it to another, by the nam* 
of a reversion* the grant it good, notwith- 
standing the mis-terming of the thing. 

Iti wills, the intent of the testator shall 
generally be observed, as far aa is consistent 
with established rules. 

61. OmntmafuscohtinetinMininut; there-* 
fore, if a man tender a greater sum of money 
than he is bound to pay., yet the tender it 
good ; for, quaftdo plus fit qn&m fieri debet 
videtur etiam Hind fieri quod faciendum est: 
Qt in majore gumma continetur minvr* So 
also where a man is empowered to make 
assigns % he hath thereby an implied power to 
appoint a deputy ; for, eui litet quod majus 
est non debet qtiod minus non Ikere ; as where 
the office of steward is granted to a man ami 
his heirs, he may make a deputy. Thus, 
also, a man in prison shall not be round by a 
recovery by default for want of answer in a 
court of record in a real action, which is mat- 
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ter of record ; and & multo fortiori he shall 
not be bound by a descent in pais, which te 
matter of deed, and consequently of an inferior 
nature ; for the argument, says Lord Coke, * 
a minore ad majus, always holds affirmatively, 
and the argument a majore ad minus, nega- 
tively ; the reason of which is, quod in minori 
valet, valebit in majori ; et quod in rnajori 
non valet, nee valebit in minori. 

The statute of 1 Edw. 6. c, 3- enacts, that 
those who are attainted for stealing horses 
«hall not have their clergy ; and therefore, as 
penal statutes are to be construed strictly and 
literally, the judges held that it did not ex- 
tend to a person stealing one horse only, and 
the legislature was obliged to supply the de- 
fect : but, says Lord Bacon, if the statute had 
taken clergy from those who should steal one 
horse, no question could have been made but 
that he who stole more than one would have 
been within it : quia omne majus continet in 
se minus. 

52. Possessio fratris defeodo simplici facit 
sororem esse hoeredem : the possession of the 
brother,- of a fee-simple, makes the sister to 
be heir. 

A man has issue, a son and a daughter by 
one woman or venter, and a son by another, 
then dies seised of lands in fee-simple, and 
the eldest son enters into the lands, after 
which he dies without having any issue. 
Here the sister shall have the land, and not 
the younger son or brother, though he be heir 
to the father; but there must be an actual 



rffc 



. Of Maxims and General Rules. 117 

entry upon the land, otherwise it goes to the 
younger brother, Co. Lit. 14. 

The possession of a brother of an estate- 
tail, shall not make the sister heir ; for it 
descends to the younger son of the half blood, 
who ought to have it per formam donu PL 
Com. 57- 

53. Prohibetur ne guis faciat in suo 9 quod 
nocere possit in alieno ; et sic utere tuo ut 
alienum non Icedas : it is forbidden that any 
one should do that in his own, which may- 
injure another : and so use your own, that you 
do not hurt others. 

Where a man does any thing upon his 
own ground, to the particular damage of his 
neighbour, it is accounted a nuisance ; and an 
action lies for it, or the same may be abated 
or removed by the persons that are preju- 
diced thereby. 

If a man has a house that has ancient lights, 
and a stranger having lands adjoining, builds 
a new house on his lands, so near that the 
\yindows of the other are darkened by it ; it 
is actionable. 

As is also the setting up or making a house 
of office, dye-house, lime-pit, &c, so near to 
another's house, that the smell thereof annoys 
him, or is infectious ; or if the corruption of 
the water of the pits hurts his water or grass, 
or destroys fish in a river, &c. 

54. Proximus sum egomct mihi : every one 
is next to himself. 

In case of wills, where an executor is ap- 
pointed, be may pay himself a legacy, before 
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way otter; and among debts of equal degree, 
the executor may pay his own debt firsts 

Executors are neaier to the testator, and 
do more represent his person, than the heir 
does the ancestor ; this js held, beqtqse if an 
.executor be not named in a mortgage, yet the 
law appoints him to receive the money. 

But the heir shall not receive it, unless he 
be named. Co. Lit. 200. 

64. Publicum bauum private est pn$/eren- 
Hum : the public good is to be preferred 
before private interest. 

A woman intitled to dower shall not be 
ittdowed of a castle of defence, for that is 
pro bono publico; but ap to eastlesfor private 
use and habitation, it is otherwise. 

The inhabitants of a village may make by- 
laws for repairing a church or highway, or 
any such thing as is for the public good 
generally ; and the greater part shall bind all 
of them, without custom. 5 Co. 63. 

And corporations have power to make or- 
dinances, tor the government of their bodies 
politic, and better execution of the laws of 
the realm : but they may not do so, without 
a custom or charter, unless it be for things 
concerning the public good. 

66. Quelibet concessio fortissime contra 
doncktorem interpretanda est: every man's 
grant shall be taken most strongly against 
himself. 

Whenever a deed is uncertain, and the 
words of it are ambiguous, it shall be con- 
strued most strongly agfriqst the grantor 
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. tfc£Wn i as if 3 man, grants an annuity out of 
land, 'fetid he hath no land at the time of the 

* grant, it shall nevertheless charge his person. 
' And where any dee4 made to a pewon, is 
good for part, and for some part thereof not 
good, that which is for the benefit and ad- 
vantage of the gmntee, shall stand goad in 

'few. O. £?/. 43. 

JJut although gratite are taken strongly 

against the makers, yet no wrong must be 
done by it ; and a man may not be obliged 
fry his own act and deed to do some things 
which are against law. 
< For if a husbandman be bound not to till 
or sow his land, the obligation is contrary to 
the common law and void. 11 Co. 53. 

67. Quifapttper alium faoit per se ; what 
one does by another, he does by himself, * 

Jf a man impowers another by letter of 
attorney tp sell and alien bis land, and he 
doth so, it is an alienation by him ; and where 
a person gives authority to his bailiff* to sell 
cattle, and he doth it, this will be his sale by 
the bailiff, floivden's Cam. 475. 

Where any person has a bailiff or servant, 
who is known to be auct), and he sends him 
to markets to buy goods, his master shall he 
chargeable with the paytpent, if the thingB 
come to his use. 

In case he sells his master's cloth, and wart* 
rants it to be good, or of a certain length, 
when it is not so, an action lies against the 
master only, ap,d not the servant Noy. 

And if a person commands one to do a 
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trespass, or to beat another, he shall be him- 
self a trespasser. 

58. Qui sentit onus, sentire debet et com" 
modum : he who bears the burden, ought also 
to receive the profit. 

• A man seized of lands in fee, hath issue a 
daughter and dies, his wife being with child 
of a son ; the daughter enters and sows the 
lands, and then the son is born, and his next 
friend enters, here the daughter shall have the 
corn growing on the ground. Perkins. 

Also a tenant for life, or in dower, having 
sown corn upon the land, may devise the 
same growing at the time of their deaths ; 
and their devisees shall have it. 

69. Qui sentit commodum, sentire debet et 
onus : he that reaps the profit ought to bear 
the burden. 

If a person grant a rent-charge for life out 
of his land, and afterwards conveys the land; 
to others, in every one of whose time the rent 
is behind, and then the grantee dies, his 
executor may bring action of debt against all 
of them for rent due in their time ; as they 
all have the profit of the land. 4 Co. 49. 

And on assignment of a lease, the lessee 
who hath covenanted to repair, may have an 
action of covenant against his assignee, for 
suffering a house to decay ; because he that 
-enjoys the profit, must bear the burden and 
.charges. 

Where persons enjoy benefit by making 
banks of a river, they are to contribute to 
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the repairs thereof. 5 Co. 100. and so of 
party walls. 

60. Quod initio vitiosum est, tractu temporis 
non comalescet : that which in the beginning 
is vicious, cannot by length of time be made 
good, 

Iq case a bishop makes a lease of church 
lauds for four lives, which is contrary to the 
statute, though one dies in his life-time, so as 
now there are but three, and afterwards the 
bishop dieth, yet it shall not bind his suc- 
cessor. 

For here the lease so made had a bad and 
unlawful beginning, it being for more lives 
than the act allows, and therefore cannot be 
brought to a good end. 10 Co. 62. 

If an infant or feme covert, that is, a, mar* 
ried woman, makes a will, and publishes the 
same, and afterwards dies, being of full age or 
sole, both these wills notwithstanding will be 
void and of no effect. 

And this is because the foundation, viz. the 
making and publishing are void. Plowderis 
Com. 344. - 

61. Quod est inconveniens, et contra ra" 
tionem 9 non est permissum in lege : whatever 
is inconvenient, and contrary to reason, is not 
permitted in the law. 

It is likewise a maxim, that what is con- 
trary to reason is unlawful : and hence it is 
said, that all positive laws, which are contrary 
to the laws of nature and of reason, are no 
laws at all. 

Therefore, if a town hath customs, which 
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are against law and reason, apd thoeecustonas 
are confirmed by act of parliaments suci^ 
confirmation shall not make them to. be good 
and binding. Co. Lit. 110. 

But no person ought, out of his own pri- 
vate opinion, to be wiser than the law. . , 

62. Quod alias bonum t $c, 9 justuw est* si 
pin trim $el fraudem petatur, malum et injnsv 
turn est ; what otherwise is good and just*,? if 
it be acquired by force or fraud, it is evil aod 
unjust 

And if it be mixed therewith, it is tbs> 
same thing ; for where a man by will devised 
tenements. to superstitious uses, and also. to 
good and charitable uses ; it was adjudged 
that the commixture of the evil use with tha 
good, infected the good use and destroyed it. 
4 Co. 113. . 

At the common law, forcible entry, into 
houses or lands, &c., was no crime, where a 
person had title, and entry was lawful.. 

But by statute, none shall enter into lands 
or tenements, but in a peaceable manner, 
though they have title, of entry; upon paiti 
of imprisonment, &c. 15 12. 2. c. 2. 

In this case, justices of pea^ce have autho- 
rity to commit offenders till they pay a fine, 
and to restore the possession ; or an action of 
trespass may be brought, and treble costs re-* 
covered. 2 Inst. 257. 

63. Res inter alios acta alteri nocere non 
debet. Thus, if a man make a lease for life, 
and then grant the reversion for life, and the 
lessee attorns ; after which the lessor disseises 
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thfc lessee for lifef, and makes a feoffrfieirt \ti 

fee, and the lessee re-enters ; this shall featfei 

a reversion in- the grantee for life, and anotheV 

reversion iti the febfffee; and yet this is no 

attornment in law of the grantee for life, 

because he doth ho act nor assent to any 

tvhich might bmount to an attornttient in law, 

etfes inter alios acta alteti nocere non debet. 

64; Re± est ticarius et minister Dei in terra, 

ofrtnis qiridem sub eo, et ipse sub mtlla nisi tan- 

tum sub Deo. The king is tlfe Hiinister of 

God upon earth; everyone is under him, and 

he uftder none, but only God. Bracton t c. 8. 

All the lands in England are said to be 

holden either mediately or immediately of the 

king ; and all estates for want of heirs, or by 

forfeiture, on committing crimes, escheat to 

the king, as lord paramount Co. Lit. 1. 

Lands in the king's * possession ar6 free 
from tenure ; for a tenant is he who holds of 
some lord by service, and the king cannot be 
a tenant, because he hath no superior but 
God : neither may the king be jointenant 
with any, for none can be equal with him. 
8 Co. 118. 

The king's grant is taken strongly against 
a stranger, and more favourable for the king; 
contrary to the grants of a common person : 
and if the king grants land in fee-simple, upon 
condition that the grantee do not alien or sell 
the same, it is good ; though void in others. 
Plowderis Com. 243. 

Where a right or title of the king aud the 
subject concur and meet together, his title 

g 2 
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shall be preferred; and the king's title is* not 
to be tried, without warrant from the kipg, 
or assent of his attorney. general. 

No distress can be made upon the, king's 
possession; but he may, distrain out of his 
fee in other lands, &c, and may take dis- 
tresses in the highway: the king may also 
distrain for the whole debt or rents due of 
one tenant, where the estate is let to several. 

In whose hands soever the goods of the 
king come, their lands are chargeable, and 
may be seized for the same ; and the king is 
not bound by.the sale of his goods in open 
market. 

The debts, of the king shall be satisfied, 
before those of a subject, for which there is a 
prerogative writ; and until his debts be paid, 
he may, by. writ, protect his debtor from the 
arrest of others ;, but although the king's debt 
is ,to be first paid,, that must be when it is in 
equal degree, with the sukyectV Plowden's 
Com. 241. ; 

No prescription of time runs against the 
king ; he is, not within the statute of limita- 
tion; an entry shall not bar. him J nor will 
any judgment be final .again&fc hint, v. bub with 
a salvo jure regis. 

The kingcannot.be nonsuit, *a be ^sup- 
posed to be present in all his courts ; and he 
may have such process in his suit, as no other 
person but himself can have: and an action 
lies not against the king, but a petition in- 
stead of it, to him in the Chancery. 

The king is the fountain of honour and 
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justice': all statutes are to have his royal as- 
sent, and in calling or dissolving parliaments, 
declaring war and peace, &c, his proclama- 
tion has the effect of a law. 

Also acts of parliament are not binding to 
the king, unless they concern the common- 
wealth, or he be specially named. 

But notwithstanding the kings prerogative 
is so large, as we find that to be law almost 
in every case of the king, that is law in no 
case of the subject ; 

Yet the king may not by petition or bill, &c. 
dispose of any man's lands or goods. 

Nor shall he take that he hath a right to, 
which is in the possession of another, but by 
due course of law. 

He-may not command a man to prison, 
against the writs and processes of law ; nihil 
potest rex quam quod de jure potest. 

For the law is the rule of the king's pre- 
rogative, which does not extend to any thing 
injurious to others. PlowderCs Com. 487. 

And as the subject owes to the king his 
true and faithful obedience ; so the king is to 
defend the laws, and protect the bodies and 
goods of his subjects. 

** Protectio trdHit subjectionem, et subject io 

protectionem. 

' 65. Salus populi suprema est lex ; the 
health and welfare of the people is the highest 
law. 
The main end of government is the cora- 
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mon good of the subject ; and by the same 
law which ordains our kings, the meanest of 
the people enjoy the liberty of theft piei^ons, 
and property of their estates, which it is 
every man's concern to preserve to the ut- 
most. - 
. In cases that are for the general good of the 
people, a man can justify doing of a wrong; 
as in time of war, a person may erect bul- 
warks on another man's lands : and hence* it 
is, one may at any time raze an house that is 
,burriing, for the safeguard of neighbouring 
houses. PlowdetCs Com. 39& 

Trade being for the benefit and godd of 
the people, bonds to restrain the exerfcise of 
it, are held void ; and the instruments of a 
man's trade or profession may not be dis- 
trained ; as the books of a scholar, axe of a 
carpenter, &c. 

But this is understood when other things 
may be taken as a distress. Co. Lit. 47. 
. (i(). Semel nwlus semper prasurmtur esse 
maius ; those who once are evil, are always 
presumed to be so. 

This hath been understood, in eodem genere 
mali, in the same kind of evil ; as perjured 
persons, who have once forsworn themselves, 
and thereof are convicted, will not be after- 
wards admitted to give evidence in any cause, 
because they have once so offended. 

And no infamous person, or one attainted 
of false verdict or conspiracy, or convicted of 
forgery or felony, or that has stood in the 
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priory (o), &c, shall be allowed to be a wit- 
ness Co. Lit. 0. 

rJut if a man convicted of felony, or who 
hath stood in the pillory, be afterwards par- 
doned, it restores him to his credit as a new 
man, and he may be a good evidence, 2 Hawk. 
P. C. 397. pi- 48. 

67. Substantia prior et dignior est acci' 
deiite : the substance is more worthy, and 
before the accident. 

No declaration or court in a suit at law 
shall abate, so long as the matter of action is 
fully shewed in substance in the declaration 
and the writ, as is provided by the statute 
36 Ed. 3. st. 1. c. 15. 

And no judgment shall at any time he ar- 
rested or stayed in any court of record, for 
want of any matter of form in the declaration, 
plea, &c, or for any defect whatsoever, ex- 
cept only matter of substance, which shall be 
shewed publicly to the judges of the said 
courts. 18 EUz. c. 14. 

After verdict is given in an action, in the 
courts at Westminster, the judgment shall not 
error, for any faults 
mce, in any bill or 
:e therein from the 
oceedings, by 5 G. 



{a} i. e. For an infamous offence, since it is 
the crime, not the punishment which incurs 
the infamy. 
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68. Ubi major pars est, ibi, est tolum ; 
where the major part is, there by the law, i& 
the whole. 

The only way of determining the acts of 
many, is by the major part or a majority ; a» 
the major part of members of parliament 
enact laws, and the majority of electofs 
choose the members of parliament ; and the 
act of the major part of any corporation, is 
accounted the act of the corporation. 

A dean and the major part of the chapter 
make the spiritual corporation, and their act 
is binding though the rest do not agree to it ; 
for the whole chapter is said to do what the 
major and sounder part doth. 

And the consent of such major part is ex- 
pressed by fixing their seal'; which consent' 
is the will of many joined together. D<*r. 
Rep. 48. 

69. Veritas nihil veretttr nisi abscondi / 
truth fears nothing but to be concealed. 

And truth is nothing else but an affection 
of our speech and actions agreeing with the 
mind ; but is properly called Veracitas, that 
is a speaking of truth : of which it is to be 
understood, that it is afraid of nothing more 
than to be obscured. PlowderCs Com. 59. 

Fraud and covin are so mixed with truth, 
as they often deceive, and put a false gloss 
upon the worst things ; though the law will 
never permit them to suppress the truth, 
where it can be discovered. 

And, in all cases, it labours to make a dis- 
covery, and censure corruptions. 
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•70. Vigilantibus non dormientibus leges 
subveniunt; the laws help those that are 
watchful, and not those that are sleepy and 
negligent. 

. . For want of being watchful, and by negli- 
gence, a right may be lost ; as where an action 
19 not brought within the time appointed 
by the statute of limitations. 21 Jac. c. 16. 

All actions of debt, upon the case, (except 
for words,) actions of account, (other than 
concerning merchandize,) of detinue, trover, 
aojl trespass, must be commenced within six 
years after the cause of action ; and all actionjs 
of assault and battery, wounding and im- 
prisonment, must be brought within font 
years; and for slander within two years, after 
cause, of actiop, and not afterwards. So eject- 
ment within 20 years after the title accrued. 

If a fine be levied of another's lands, the 

Eerson that has a right thereto, ought to make 
is claim within five years after the procla- 
mation made or certified, or he will be barred 
thereby. 1 R. 3. c. 7- 

By the common law, claim is to be made 
within a year and a day after a person is dis- 
seised of land, or he may not enter ; and if a 
feme sole be disseized before marriage, and 
then takes an husband, there a descent of the 
lands during the coverture, takes away her 
entry. Lit. 95. for when the statute begins 
to run, it never ceases. 

But where a married woman is disseised, if 
a descent be cast during her coverture, it bars 
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her not of entry till five years after the hus- 
band's death. 

V 

General Rules and Maxim* concerning 
Descent of Lands. 

Descent is a means whereby lands or tene- 
ments are derived to any man from his an- 
cestors. 

■ It is a Maxim in our law, that land shall 
descend from the father to the son ; and that 
if a man have two sons by d i vers -fctftf tew? or 
wives, and the one purchases lands, and dies 
without issue, the other shall -never be his 
heir, &c. A 

The Descent at common law, is either 
Lineal, "or downwards in a right line, fttttn 
the grandfather to the father, the father to 
the son, and the son to the grandson, &c, so 
that the lineal heirs shall first inherit ; 

Or it is Collateral, that which springs 
from the side of the Vhole blood, as another 
branch of it : Such as the grandfather's too- 
ther, the father s brother, and so downwards. 

In case a man purchase lands in fee, and 
then dies without any issue, here for default 
in the right line, he tkat is next of kin in the 
collateral line of the whole blood, though 
never so remote, shall come in by descent- as 
heir to the purchaser. 

By our law, inheritances may descend, but 
cannot ascend ; and therefore in the right line 
children inherit to their ancestors without 
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limitation; but tlje ancestors may not take 
from their children, for the father can never 
come to the lands which his son hath pur- 
chased, by lineal ascent 
"Thsagfer betway by collateral ascent; as 
where the son's land comes to his uncle, and 
then to the father : in the collateral line, the 
. nncje, inherits to the nephew, and the nephew 
tp the uqcte. 

There is a maxim, that to lands descending 
;ftn the part, of the father, the heirs of the side 
;flf the mother shall never inherit : and lands 
ides&ending on the part of the mother, the 
Ji^irsof the father shall not inherit. 
• : So; that wh&e lands descend to the son 
from the father, and he enters and dies seised 
.thereof without having any issue, this land 
H**i$t gO;to the heirs of the father's part, who 
are ; of the, whole blood; and if there are 
BK>ne.$uqh, the land shall, escheat: the same 
law is, wbetre lands descend on the mother's 
part. 

But if one seised of land, as heir on the 
jwtft of the mother, levies a fine, or makes a 
feoffment, and takes back, an estate to him 
ami his heirs ; this as a purchase will alter 
the descent; apd if he dies withput issue, 
the. heir of the father shall inherit the land. 

if & father having purchased an estate, the 
same descends to a son, who, after entry 
thereon, dies without heirs; it is said, the 
lands shall descend to the heirs of the father, 
or mother of the father, and not to the heirs 
of the mother of the son. 
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For although they are more near of- blood; 
to him that was last seised, yet they are not 
of the blood of the first purchaser : and a 
man or woman have two immediate bloods in 
them, viz. of the families of their father and 
mother. 

Where a son purchases, and there is no 
heir on the side of the father ; his land shall 

f[0 to the heirs on the mother's side ; here the 
aw makes a -difference, where the son pur- 
chaseth lands in fee, and when he comes to 
them by descent. 

There is also some difference between 
descents from a father and mother to their 
children, and between brothers and sisters; 
for a son or daughter need be only of the 
blood of either the father or mother, which 
hath the inheritance, to be heirs to them. 

But the brothers and sisters must be of 
the same father and mother, to inherit one 
another. 

To have lands in fee- simple by descent, a 
person must not only be hejr of the whole 
blood, but he is to be the next and most 
worthy of blood to his ancestor. 

And, therefore, where a person has issue 
two sons, by several venters, the younger 
brother of the half blood shall not have land 
purchased by the elder brother, on his dying 
without issue ; but the elder brother's uncle, 
or next cousin shall have it. 

A sister that is of the whole blood, shall be 
preferred to a younger brother who is but of 
the half blood ; though such younger brother 
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shall be heir to bis father or his uncle, but 
not to a brother, because he hath not the 
whole blood in him. 

If a younger brother purchase land, and die 
without leaving any issue, the elder brother 
of the whole blood will be intitled to the land 
by descent; the eldest is the most worthy of 
blood to inherit to the brethren, as well as to 
the father. 

And here if there is no brother or sister, 
the uncle shall have the land as heir, and not 
the father; and yet it may be afterwards come 
to the father, as heir to the uncle, as was 
shewn above. 

Likewise, in case the father hath issue 
another son or daughter, after the descent to 
the uncle, that issue may enter upon him, and 
hold the estate. 

In the case of a son's purchasing lands, and 
dying without issue ; the sister of the father's 
grandfather, and so in infinitum, shall be 
preferred in the descent before the father's 
lmother's brother; though he is a male and 
they are females and more remote. 

And this is because the sisters are of the 
male line, which is more worthy than the fe- 
male line, and shall ever exclude it, although 
the female line be also of the blood of the fa- 
ther. 

If for default of heirs of a purchaser, of the 
father's part, or where such an heir had not 
entered, the lands go or descend to the line of 
the mother ; 

There the heirs of the mother of her fa- 
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ther's side, shall take and be preferred in $he 
succession, before those of the part of her 
mother, because they are the most worthy; 
' All the descendants from a person, as by 
law might have been hejr to another, and 
have lands by descent, hold the same right by 
representation, ps that common root from 
whence they 4re derived. 

Hence the son, or grandchild, whether son 
or daughter of the eldest son, succeeds in de- 
scents before the younger son ; and the son or 
grandchild of the elder brother, before the 
youngest brother. . 

And so it is through all the degrees of suc- 
cession, the right of proximity is transferred 
from the root to the branches, and gives 
them the same preference in law as the next 
and worthiest of blood. 

Also the great grandchild of the elder bro- 
ther, whether it be a son or daughter, i$ to be 
preferred before his younger brother; for 
though the female be less worthy than the 
male, here she stands in right of representa- 
tion of the elder brother, who was more wor- 
thy than the younger. 

Of common Descents, and Descent by 
Custom and Statute. 

1. Lands and tenements in fee-simple de- 
scend, first to the eldest son as heir, and to 
his issue ; the sons first in order of birth ; and 
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For want of sons, to all the daughters equally, 
who inherit in coparcenary as one heir. 

If the eldest son has no issue or children, 
then the lands descend to his next eldest 
brother of the whole blood, and his issue ; 
and for want of a brother, to his sister or 
sisters of the whole blood, and their issue. 

If there be no brother or sister, the estate 
descends to the uncle and his issue, and for 
want of an uncle, to the aunt or aunts and 
their issue. 

And if there be no uncles or aunts, then 
to cousins in the nearest degree of consan- 
guinity. 

If an eldest son be an alien born, he has no 
inheritable blood in him, so that in that case 
the younger son born without the king's alle- 
giance, shall have land by descent from his 
father, and not the elder son. 

2. Descent by custom is, that sometimes 
the lands shall descend to all the sons, or to 
all the brothers, where one brother dies 
without issue, as in gavelkind in the County 
of Kent : and until the time of William the 
First, called the Conqueror, this was said to 
be the general descent of the lands all over 
England. 

Sometimes lands descend to the youngest 
son, as by the custom of borough English ; 
and sometimes to the eldest or youngest 
daughter, according to the particular customs 
of places. 

3. Descent by statute, is a descent in fee- 
tail, as directed by the manner of tliQ limita- 
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tion or settlement, pursuant to the statute t de 
donis conditionalibusy Westm. 2. And in de- 
scents of estates-tail, the issue are eyer of the 
whole blood to the donee. 

So that half-blood is no impediment to any 
such descent. 



Of Descent and Purchase of Lands. 

As descent is created by law, and the most 
ancient title, an heir is in by that, before a 
grant, or devise to him. 

If a man by will devises lands to bis heir 
at law, the devise is void, and he shall take 
the land by descent; and so it is where the 
lands will come to the heir, either in a direct 
or collateral line ; or if the heir has an estate 
by way of limitation, when the word heirs is 
not a word of purchase. 

Wherever an heir takes that land, &c. which 
his ancestor would have held and taken if 
living, he shall have it by descept, and not by 
purchase. 

But where an estate is given and devised to 
the heir, attended with a charge, as to pay 
money, &c. in that case he generally holds by 
purchase, and not by descent. 

One is in by purchase when he comes to 
lands by legal conveyance, either for some 
consideration, or by gift, and not as heir at 
law; whereas descent from an ancestor 
cometh of course, by act of law. 

And there is this difference between pup- 
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chase, and descent of lands; if an heir is ad- 
judged to take by purchase in a marriage set- 
tlement, a fine, &c. levied of the land, may be 
no bar ; as it might if the heirs took by de- 
scent. 

If one who is heir takes lands by purchase, 
the lands are not assets in his hands to pay 
debts^ &c, which if he had come to them by 
descent, they would be. 

Every common purchaser of lands, must at 
his peril take notice of the estates and charges 
which are upon the land ; for the law pre- 
sumes that no man will purchase lands, with- 
out advice of counsel. 

Yet there are several statutes, which guard 
ag&inst fraudulent incumbrances; and convey- 
ances of any estate in land made to defraud a 
purchaser shall be void. 27 Eliz. c. 4. perpe- 
tuated by 39 Eliz. c. 18. 

General Rules relating to Tenures and 

Estates. 

The Fee-Simple estate, is where a man 
hath lands or tenements of inheritance, to 
hold to him and his heirs for ever. 

An estate in fee-simple is such as is held 
without limitation to wnat heirs, but to heirs 
generally : it is the word heirs makes the in- 
heritance, and a person cannot have a greater 
estate. 

Where land is granted by deed, to hold to 
one for ever, or if it be to him and his assigns 
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for ever, this is no fee simple, but an estate 
for life only, because the word heirs is want- 
ing. 

Yet in case of a will, which is. more fa- 
voured in law than a grant, the fee-simple 
and inheritance may pass without this word 
heirs, or other words of perpetuity, where the 
intention of the testator to convey. the whole 
interest is manifest. 

If a gift be made of lands to a person and 
his children, and their heirs, it is a fee-simple 
jointly to all that are alive ; and if an annuity 
be granted to one and his heirs, it is a fee- 
simple personal. 

At common law, all estates of inheritance, 
it is said, were fee-simple, and all other 
estates are derived out of it; for which reason 
there must always be a fee-simple at last in 
somebody. 

Estates in Fee have been generally divided 
jn fee absolute, otherwise termed the fee* 
simple, and fee conditional, otherwise called 
fee-fail. 

And he who is seised of lands in fee-simple, 
may give, grant, or charge, the same, as he 
pleases, by deed or will ; but so may not he 
that has an estate-tail. 

a. The Fee-tail estate, is an estate of inhe- 
ritance whereof a person is seised to him and 
the heirs of his body, begotten or. to be be* 
gotten. 

It is a limited estate or fee, opposed to that 

of fee-simple; and there must be not only the 

' word heirs, in the deed which creates it, but 
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also the word btdy, for it is that makes the 
estate-tail, without which it may be a fee- 
simple estate. 

Fee-tail, is either a general tail, where 
lands or tenements are given to a man and 
the heirs of his body begotten ; or to a wo- 
lhan and the heirs of her body begotten. 

In which case it is called general tail, be- 
cause how many wives soever a person who 
'holds by this title shall have, in lawful mar- 
riage, his issue by them severally are all capa- 
ble of inheriting in their turns. 

And if the woman has several husbands, 
and hath children or issue by every one of 
.them, they may inherit after each other as 
heirs of her body. 

. Or it is a tail special, when lands are li- 
mited to a man and his wife, and the heirs of 
their two bodies begotten; and it is termed 
special tail, by reason that no other persons 
can inherit the lands but the issues that are 
begotten on that particular wife. 

When lands are given to a husband and 
wife, and to the heirs of the body of the hus- 
band, he has an estate in general tail, and the 
wife an estate only for life. 

This is because, the word heirs hath rela- 
tion in general on the husband's body. 

And if an estate be limited to a man's 

heirs that he shall beget on the body of his 

wife; though it creates a special tail in the 

- husband, the wife in that case will be intitled 

to nothing. 

If a gift be to persons unmarried, or to a 
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(named man and another's 'wife, and the 
heirs of their bodies, it may be a good estate 
in special tail, if they afterwards* many. 

There is an estate-tail within the equity of 
the Stat, of Westm.2. where lands are granted 
to a person and his heirs male or female of his 
body begotten; in which case the male or 
female issue shall only inherit, pursuant to 
the limitation. 

If here the estate be limited to heirs male 
of the body, the pedigree must descend by 
heirs male ; and on the other hand, if it be to 
heirs female, the title must be derived by 
heirs female one after another. 

So that where a grant is made to a person, 
and the heirs male of his body, and he has 
issue a daughter, who hath a sob, and then 
•dies, such son may not inherit the estate, 
because he cannot make his descent by heirs 
male. 

A lease for years may not be intailed ; if 
it be made to a man and the heirs of his body, 
it is void ; for a chattel cannot be turned 
into an inheritance; yet it may be assigned 
in trust to permit the issue in tail to receive 
the profits of the land ; and that in effect is an 
estate-tail. 

It is incident to the estate of tenant in tail, 
to be dispunishable of waste; that such tenant 
may levy a fine to bar his issues, &c. or suffer 
a recovery ; also he may grant leases for 
twenty- one years, or three lives, according to 
the statute 32 H. 8. c. 36. and by custom 
grants copyhold lands, &c. 
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" H& cannot ki any other' manner grant or 
convey, a greater estate than for his own life ; 
or give away the land by will, &c. 

Intails are usually created upon marriage 
settlements, where the lands are settled on the 
husband for life, then to the wife for her life, 
and to their issue in remainder. 
- And if tenant in tail, general or special, 
die without issue, so as there is no heir to 
take according > to the limitations, the donor 
or his heirs may enter as in reversion. 

Or the land shall descend to such person 
as is limited, to have it after the estate tail is' 
spent. 

• & Tb&Jbslaie+tail after Possibility of Issue 
.etfinct, .is where any lands are given to a 
husband and -wife and the heir of their bodies 
in special tail, and one of them dies without 
iss^e had between them, the survivor shall 
hold the land as tenant in tail after possibility 
of having issue. 

This is an estate which none can have but 
the donee or tenant in special tail ; for the 
donee in general tail may possibly have issue 
at any time* 

Where the donees in special tail have issue, 
if the issue die without issue, so that there is 
none other left which may inherit by force of 
the mtail; the survivor .of the donees will 
have an estate in tail after possibility of issue 
extinct*. 

These tenants. in tail, as also tenants by the 
curtesy, or for life, suffering a recovery with- 
out the assent and to the prejudice of him in 
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remainder, iocur a forfeiture o$ theirvestates ; 
and such recov^rrias are void, . • ' 

But tenant in tail after possibility of issue 
extinct is not punishable for waste, as. is the 
tenant for life ; but the waste, as timber felled 
by him, does not thereby become his property, 
but of the first person then living. who has 
an estate of inheritance. 

It is observed that by settlements guarding 
against accidents, and limiting remainders 
over, this estate now seldom happens. 

4. The Estate held by the Curtesy, is when 
a man takes a wife, who is seised of lands and 
tenements in fee simple, or in fee tail general, 
or as heiress in special tail, and he hath isftue 
by her male or feitoale, which by any possi- 
bility may inherit, and then the wife dies. 

Here the husband, after the wife's death, 
shall hold the lands during his life, by the 
curtesy of England. 1 In&U 

And although the issue by the wife, being 
bom alive, die immediately, the huBband 
shall be tenant by the curtesy ; and it matters 
not whether the child were ever heard to 
cry : but in case a child is ripped out of the 
mother's belly, after her death,* though it be 
alive born, it will not give tenancy by the 
curtesy. 

If lands are given in tail to a woman and 
the heirs male of her body, and she after- 
wards marries, and has issue a daughter, and 
dies, the husband shall hot hold the estate by 
the curtesy ; for this issue cannot possibly 
inherit Termes de Ley* 
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, -Mr case lands of foments descend to the 
wife, after the husband hath issue by her, he 
shait' bfe tertant by the Curtesy ; * but not bf a 
reversion or remainder expectant of which she 
never twae seised. 

When the lands are gavelkind, the hus- 
band holds, ottty a moiety of them, and loses 
even that by a second marriage. 

5.- The Estate in Dotcer, is that estate or 
portion of the husband's lands, which the law 
allows a widow after his decease. 

By the Common Law, this dower is where 
a person is solely seised of lands or tenements 
in fee-simple, of fee-tail general, or as heir 
in special tail, and marries a wife and dies ; 
his-widow shall have a third part of all lands 
or tenements as were the husband's, at apy 
time during the coverture, to hold during her 
life, but not of copyholds, except by the 
custom of the manor. 

This estate the widow shall have, whether 
she had issue by her husband or not ; and it is, 
not necessary that seisin should continue to 
the death of the husband ; for if he sells or 
aliens the lands, it is still the same. 

Dower by Custom, is such part of the 
husband's estate, to which the widow is en«« 
titled after the death of her husband, by the 
custom of some manor or place*, so long as 
she lives sole and chaste. 

And it is frequently more than one third 
part ; for in some places she shall have half 
the land, and in others the whole during life, 
which is then called her free bench. 
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At common law, dqwe* if tyAWtyHKRHJL ^ 
the sheriff, on thetking's writ ; %^yJJQ%jMJFi 
&c. by agreement among the^^lysjft|| . #gd 
anciently a woman was to live and CQpUiuif|a 
whole year in the house of ,thQ Ku&bgii&^bfc 
the assignment of the dower. im . t ^ \. . 

But, by Statute, the widow 4iall ifftpwdtef< k 
atety on thfe husband's death have tier gup- 
riage inheritance, and shall remain in his <*&$£* 
house forty days, called the widow's qugraftr,; 
tine, within which time dower is to fc>e, as- 
signed her of the third part of the fcmd$£gd 
tenements of the husband. Magna [Gfiajto*^ 

A woman may be endowed ofthe princjp^. 
messuage, if it be not a castle ; and of Ujjj^g$ f 
whereof no division can be made, the,dpiK0r 
must be assigned in a special manner; q^.fte 
third presentation to a church,. &c. . . . ' . *\ 

The wife of one who held lands as tenant 
in common with another, though not 5 of ,/ql 
joint-tenant, shall have dower; and .shft shall 
hold her part in common with, t^e.qth^f tfh 
nants. 

On a tenant in, tail's, dying without issue, 
whereby the lanJ>everts to the donor, pnd 
the estate-tail is determined, a woman may be 
endowed thereof. 

And a devise of lands by the husband to 
his wife by will, is held to be no bar of her 
dower, but a gift of benevolence ; and there- 
fore she may enjoy both. 

For dower is much favoured in law, being 
for the benefit of widows; and therefore, 
though the husband be convicted of felony. 
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te. fkte wNbw shall have her dower : but not 
tffee be*ttainted of treason (a) ; nor the wife 
of ta alien, unless it be the queen consort. 

If ft wife commits either treason or felony ; 
or in cane she dopes from her husband, and 
lives willingly with the adulterer, she shall 
forffeit and lose her dower. 13 Ed. 1. c. 34. 

Y£t it is otherwife if the husband be after* 
wtorife reconciled to her, and she returns to 
him again, for then she shall be endowed. 
2 furl. 435. 

. Although a man grants his wife over to 
another, and she by force of the grant does 
live With the grantee, during the life of the' 
tbe husband, her dower becomes forfeited. 

Such a grant is void, and the wife lived in 
adultery notwithstanding. 

By detaining the title deeds of the estate 
from the heir, or by aliening the lands as- 
signed for her dower. 

A wife levies a fine or suffers a recovery 
with her husband, she thereby bars herself of 
dower. 

There are Jointures usually mad£ by the 
husband of great estates, in lieu of dower, by 
virtue of the statute 27 Hen. 8. c. 10. 

' And a jointure is contrived for the wife, to 
take effect presently in possession or profit, 
after the death of the husband, for her own 



(a) Except in the case of modern treasons 
relating to the coin-. 

H 
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lifer, ,apd it must J*e ,m»4e in satisfaction 06 
h£j\ w^b^le dowejk aod . be, so « lejtpFessed ; it 
may be alsQ.made either before; or, after the 
marriage; so it may.be; by devise,, and. she 
may have ber. choke. 

In case the same be made before warruige^ 
the wife cannot wave it and xlaitn doweiy 
even th/Qugh she were underage at thetime 
of, marriage; but if made after marriageilitis 
waveatye, for then she ; may ref u«e tbe/lattds 
appointed, in jointure, at thejiusband's death, 
and have her dowen . { . ;/ • ■ 

If the wife be evicted of ber jbiiMture, she 
shall, be endowed according to the rate of the 
husband's lands, whereof she was dowable at 
common law. 

A wife, at the death of her. husband,: may- 
enter on her jointure, without bringing' an 
action,; and a jointure is not forfeited by the 
treason of the husband, nor by adultery io* 
her, as in cases of. dower. . . 

6. The Estate for Life, is where a person, 
holds land or tenements let or granted to him 
for his Own life, or the life of some, other 
person (pur outer vie) ; on which lease or 
grant, livery of Seisin is made ; 
- This estate may be made both for a man's 
own, and another's life; but that for his own 
is greater than for another's: and it is a free-* 
hold estate, though accounted the least in the 
law, 

. If a lease be granted to a man and his 
assigns, to hold the land during his life, and 
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fee live* of two other persons ; be hath but ' 
one tetetefor liia-own ami the other two lives, 
and it'W good'With sueh limitation; 

Butiwhere a^person grants Idnd to one, to : 
hold to him and also to two others for their 
lirostfijoiie'Cdfr take bat the first person/ 
because he is only party to the deed, and the 
rest^aie only warned in the habendum, and 
not 1 the grant : 

By the common law, a lease for life can- 
not tie granted to commence at a day to 
come ; because livery and seisin may not be 
made tO'atty future estate. 

Yet if after the day the lessor make livery* 
it will be good ; and a lease for life in re- 
version,- or for years, may be made to begin at 
a future day,* . 

• Where a grant or lease is made for life or 
years, as the timber trees are annexed to the 
land, the lessee has only a special interest 
therein, to have the mast and shadow; for his 
cattle? . 

- And when they are severed from the lands, 
or blown down with the wind, the grantor or 
lessor, shall have them as parcel of his inhe- 
ritance. 

But if an house, or part of it, falls down, 
the lessee hath an interest to take the timber 
to re-edify it ; and every tenant for life, or 
years, riiay cut, of timber or wood upon the 
lands demised, necessary house-bote, and 
plough-bete for repairs, fire-bote, &c. With- 
out doing w'aste. , 

These are called estovers, in the law, and 

h 2 
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are incident to the eSfcatfes^ttHeMsSseesJ if no 
mention be made- thereof 4n r «befen igratitau f»*i >' 
In case any ifenafnfc ftoMliife'of *>aw etftateJre- 
iflfchv bteyond the sefrVG* fetsewtosrei ab&nt 
himself tor the $paee>6f sevtea years to£e*freiy 
and nosofficient piro&f iA'tft&dfe of hi&beitt^ 
aKve, in any feettottifrtoHlght byithd itefcstfror 
reversioner, be shall be taken as dead* l&<iton 

And by anbther Statute, ifa lessee fcMife 
be not produced, on moving the 1 lord :<tftaa«- 
cellor to tbat^piitfpciee, afod 'affidavit* b&ing 
made by those 4ir remaiade*, -&CJ thafciihey 
believe he is dead} they may enter #pon the 
e&tate. &An. c I8r l - •••"* "''- ! m:>u.>i! 

If a lease or grant of an estate bemads for 
-Ihe term of one tboMsand years, it* is <dhly a 
chattel and- no' freeboW^ nor of so high a 
-totareas an estate for Me, <j- . j » 

. Tenant* for life *iiail not be prejudiced by 
the ' stidden determination of their estate, 
f whereat is by the act of God, ©r the act of 
\uto\ the representatives shaii'have the em- 
v bletaents, or crops sown by the tenant for 
Kfe ; but Aot when it is determined by the 
tenant's own act; alttawgh, even in the tetter 
case, if the lands be 4n the >haftd*of Under- 
tenants they shall not be prejudiced; and' by 
stat. 11 Geo.Z. c. Igi. tfcle executors fchall re- 
cover a proportion bf thereto* doe from the 
test day of (payment to that of the 'death of 
such lessor. These advantages of emblements 
a*fe<extetided to the clergy b$ stat 88 H. 8. 
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7. TheJ&tafts/or. Ywi, is when land? or 
tenements r?ir» Jet to another person, far a 
cerUi® -term or number of y^are. < 

i< .Where, a tenant for life, and be u> remain- 
dra f integrant a« estate for years ;, it; is £b& 
^as«daf. the teoant, for life, so f long as be 
ttyo*»*<**Kl; t the confirmation. < <tf Y ^w> in re«- 
mniniJer,!..i^K > : . ...■* ' ■ ••:...•; 

And after the tenant for life's death, it will 
teltfag Fen»*itid& n^V tease; or graat for the 

JKStirftthti t«rfm« . -mm . - . " . .•, ' - . . r 

oaiAdnwnJka^ing w estate for years .in land, 
Inririgfaijof his wife* urates a leasfe thereof to 
^tenmej»ce>ttf^er.:his death;, ftnd (ben dies; 
though' the wife survive 'fein?, this has been 
ih%Ubgopd(Bgwo9t bek r 
r /Bter £hfc ht*s bapd.diwttg! hw«itfe mjghto have 
«crtdtUep whole. rteftft which bis wife had in 
the lands, or any part thereof; biatehephall 
^bajBe fl6n>uah m is undisposed of by Jhov 
jr.If the jestate of tes&ee. for yjfcara <hk}8 before 
icom. owl grain is ripe, the land<k)rd :or, he in 
^reversion mA 1 be in titled io it ; t^iit it is other- 
wise* urease lessee. for life dies, Jhe. same 
shall go to his e# editors ; a&d i£ the estate 
of tenant at will be determined. by the lessor, 
such tenant may have the grain** (Vide 
supra). 

In the case of the lessee for years, it was 
his own folly to sow the land, when he knew 
his term would expire before the corn could 
be ripe. 

A tenant for years is immediately to enter 
on the lands let, and he is not in possession to 

h3 
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•bring ah action of trespass, until" actual entry. 
.(Vide .Leases.) . • * 

8. The Estate at Will, is where lands' are 
let to any person, to hold at the will of the 
•lessor; or of both parties, the lessor anil 
lessee. 

In case a person enters into tend with the 
owner's consent, he is tenant at will ; so it is 
if a man be' in possession, and has paid any 
rent to the landlord, although there was no 
agreement between the ownerof the land and 
.flie tenant. 

But estates at-will are in general' tfdw d6»* 
<sidered as tenancies from year to year, and 
-cannot be determined without* reasonable 
notice to the other, which is six months *t 
.the end of the year, when the tenancy expires. 

A' tenant at will i* not obliged to repair the 
premises, as the lessee for years isY though 
if he commits voluntary waste, an action of 
•trepass lies against him* 

If the tenant at will grants over his estate 
to another ; or if the lessor dies, the lease will 
•be determined. 

And then if a person continues in posses* 
ftion, he must become tenant at sufferance. 

To recover these the landlord is bound to 
make a formal entry. By stat. 4 G. 2; c. 98. 
tenant holding over after notice to the land- 
lord or reversioner, is liable to pay for the time 
he detains them double the yearly value ; 
and by stat 1 1 Geo. 2. tenant giving notice 
of his intention to give up the premises, and 
•continuing to hold over, shall be liable to pay 
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double, rent for such t time,as.he continues in 
possession. . ; . 

&, The Cppyhold Estate, that is held Copy 
,of Cpjur^ Roll, is an estate in lands and tene- 
ments,, which tenants have had time out of 
mind, to them and their heirs in fee, or for 
Jives* at the .will of the. lord, according %o the 
.custom of the manbiv 

. Tb,i# is called a Base Tenure, because ,in 
former times the copyholder held only an 
estate at the will of the lord, in judgment of 
law ; but now by the , custom of manors, 
these estates are descendible, and the heirs of 
the tenant shall . inherit them. 
,,,. Tfet copyholders may not plead, or be im- 
pleaded,, for any thing relating to their tene- 
ments, by . the king's writ, but they are to 
enter a plaint in the lord's court ; unless the 
lord pretend to'' expel them out of their 
estates. .> . • . » 

In .which case they may sue a subpoena out 
of the chancery- to be relieved,' or have action 
of trespass against the lord. . 

It is by surrender and admittance in the 
lord's court, that copyhold estates regularly 
pass from one to another : 

A copyholder cannot transfer his interest 
to a stranger* in any other way than by sur- 
render to the lord, according to the custom, 
to the use of bira*that' is to have the estate: 

If a man would. exchange,. or devise his 
copyhold estate* it must be done by surren- 
der ; in the latter case, to the use of bis 

H 4 
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will: and otherwise the lapd gees to ^behefi 

And'a 
hold by 'is 
she come 
the admii 

Upon 
made is 
party -ma 
admittani 
not pass 
other inci 
the s'urreiiuci 

Tilf admittance, -i#hic 
possession, the copyhold i 
estate in the lands, which' 
to another; except in 1 the case'b^i'^i^^ 
descent. - '"' " ' ' ' ' '" " ' 

A surrender made oity of. the lofd-^ spurt 
is to be presented at the hesrt coiirt ; as if the 
surrenderor or surrenderee die before it is 
presented,^. thai* oa^, a^etaptrnjetah^ftttO 
wards makes it good., ,, \ 

If the tenants refuse to present at -surren- 
der thus made, they are f ampgj|jble,fl«pit jn 
the court ctf the lorcf, ' , v -i )-■ i u uw/npi 

There are fines payable to 'the jffldf jpjp M\,. 
admittances in fee; and on the, deatp, n£<nflii 
copyholder for life,' a .kpriot of t^Deslb^a^, 
or goods is due to thejorcf, acpbij^ijg fo 
custom. - . . . i , ( ) -,'„, 

And if the heir on the death of his e&-/ 
cestor, do not come in to, he admitted, upgjj 



phich' tie i^ay.syrreji^er 
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court, he- may 
aUflG. 0.28. 

< a copyholder 
p(.7(, after (be 
there is. also a 
be copyhold for 

copyholder sur- 
', said then dice, 
£ laud, and oust 

i the. Statute of 
l ojt, of jue«.;, l npr«ball, be. extended 

~ " r debts for they are not assets 
rv . ; . ._.. J^c,-' .. , , 

Kbatyet they descend according, to the 
rtity and maxims of the common law. 

** Vonsuetudo Manerii et Loci" 



Concerning Deeds and Conveyances of 
Lands. 

1. The Deed of Feoffment, is a grant or 
conveyance of any manors, messuages, lands, 
or tenements, to another in fee; that is, to 
him and to his heirs for ever,, by delivery of 
seisin and possession of the estate granted. 
. A feoffment is the most ancient convey- 
ance of lands at common law ; and is said to 
excel a fine and recovery, for it clears all 
disseisins, abatements, intrusions, and other 
wrongful estates. 

ii 5 
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And -which neither fine, recovery, nor bar- 
gain and sale* by deed indented and inrolled* 
effects. 

It also bars the feoffor from all collateral 
benefit, in respect to conditions, powers of 
revocation, writs of error, &c«* and destroys 
contingent uses* 

- But no deed of feoffment is good to pass an 
estate without livery of 6eisin; so that if 
either of the parties die before livery,- the 
feoffment is void. 

If a bargain and sale of lands be not in- 
Tolled, and the bargainor deliver* livery and 
seisin of the land, according to the form of 
the deed, it has been held to be a good feoff- 
ment - . . 

Though where one makesa feoffment; with- 
out any consideration of money, &c., by that 
the estate passes, but not the use, which shall 
descend to the feoffer's heir. 

Since the statute of uses* tjhe. deed, p{ lease 
and release has taken place of this deed,, as it 
unites the use. and possession, without entry. 

£7H. 8.<via 

The terms, of parties in deeds, ar$ feoffor 
and feoffee, grantor and grantee, bargainor 
and. bargainee, lessor and lessee, devisor and 
devisee, ohligoiHand obligee, &c 

2. The Deed of Lease and Release, as 
used in our law/ signifies a certain instrument 
in writing, for the conveyance of a man's 
right or interest in lands and tenements in 
fee to another person, who hath possession 
thereof. 
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A lease and release make but one con- 
veyance, being in nature of 'one deed ; and it 
amouftts to a feoffment, the use, by operation 
of the statute, drawing after if thg posses- 
sion, and supplying the place of lively and 
CftMin',' inquired" in thfct deed (a). 

This deed is now the usual conveyance of 
latidfe or tenements ; m the making whereof, 
a lease or bargain and sale for a yeaf , bearing 
dat# tbte day next before the day of the date 
of the release, is first prepared and executed. 
' To therntent that toy virtue thereof, and of 
the statute made for transferring oses into 
possession, the lessee may be in the actual 
possession of the lands, &c, intended to bfe 
granted by the release, and be thereby enabled 
$o take a grant of the reversion and inheri- 
tance of the said lands, to him, his heifB, and 
assigns, for ever. 

On which the release? must be executed, 
reciting the lease or bargain and sale for a 
year, and declaring the use. 37 Hen. & o. 10. 

The lease -for a yeaT, different from other 
leases, must have the words bargain atid sell 
in consideration of a sum of money; and five 
'StoWings, thottgh nevef paid, is a' good con- 
sideration, whereby the lessee* for a- year be- 
comes immediately in r possession, K>A execut- 
ing the deed, wiehou* any entry made. 

And it is held, if only the words demise 



(a) Invented by Serjeant Moore, although 
its validity was once doubted. 9 Mod* 252. 
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grant, and to farm let, are used in the lease- 
or bargain .and sale for a year, in tfwit case 
the lessee cannot accept of a ''release-'of the 
inheritance, until he has.actnally'eafered'tind 
is in possession. '.''' ''•<■•'•"■'■>. 

It is properin the lease fbf tfVeto.'te fresetre 
,a.pepperrcdm renlj, which is, judged' saSteient 
to raise. a use.; so as to make' die -lessee-' capa- 
ble of a release ' ■•/-rtincn 'tun.. 

The person who makes ttfe'rSe^Hey-ftittBt 
.not ordy have such an estate 'ilfe j: himself, 
whereouit the estate may tie; $&iiii& •& the 
releasee; ... .. \"" ' t l ~- '" lJ 'J J ' ' 

, , But kjso the releasee is to bare sti eflfate' in 
possession, that js, in deed or i )rf.la#i i 4i the 
jandof . which the release is made; a?'a ftun- ' 
dalien for. this release., which' is t m? ^feet 1 of 
■ the previous lease,. , , ■'"■'/'"''-■i 

And there must'be sufficient wbrd^'td thake 
tbe,,ieleflse, and to create aild pfise'ft «ew 
..eetatCQr it wilt not he cood. ' '.■" "''" 
.-, A. release made by a person, Tt1iiS >: a8 the 
time fif rnaking thereof, has BO'rHJWWthe 
lands; or if it be made to one,' wmH&t'that 
, , : time Jttth,no4hi is YcJKRn law. 

....Foi.heQUghj Id' therein, or 

A, possession or thotft ferivity 

between the ti u'and the re- 

leasor,,ft release '.'"' ■ ' 3j ' 

These, relea"si ray ofpassing 

an estate, may 1 - . . tradition, &c, 

go as it be, contained in "the same deed, or 
.delivered at the same time with it. ■ 

3. The conveyance by Fine and Recovery; 
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is an .a^ji ranee, by matter of record, and is a 

finHlagfeemeutorcoureyaiice, for the settling 

qri abjuring °^ Otitis or tenements, and is ac- 

liijp)*ie^ged, «j the king's court by'the cog- 

nizor to be the right of the cognizee.'the per- 

SQi^tt? #ih#m,the acknowledgment is made. 

-u iiSfefia$fle;fs commonly upon a 1 Feigned ac- 

fjpjijOfl^ iprjtof covenant, &c.,a'nd supposes 

some controversy, (when inTactthfere is, none), 

^jfec^rthe^tle which a person has.ip His 

tesia^iag^mBt^l others. ' '' ;.' ■. v 

nh ^*it>4»;tff,cj|^ off intails, so that lands may 

with the greater certainty be conveyed, either 

nM^ ^l^Ufcyor^eaj-s. : .' ;•=„' " 

'id! efr-nQrrif^i?- ,flg| Sot ltB better credit is'sup- 

.fjBgfejjlio be made in the presence bftfielchtg, 

t MIM$G$$ ifl W court of Common Pied.*', it 

therefore binds 'married wonien; ' wftJo 1 ;are 

y 
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vwtetito durie thb statute bf>nwmftalQ.^^^ 
. And ;tbe eridi and ; irffect «rf"thfe asitotety§> 
called in tbe law a commW*witotff} i &'t& 
dgtfnijr : C8tttes^ajl^«wpfti»ltei«,> atld* feftfer- 
siw^andbar theioi4»w 0Wtteitf!ftefedb b ^ 
A. cotnmont ^oopeiyl)rmy^ b^ ^th^irt|k/ 
double, of- ttrfcbte voucher} 4udMitt*s 4abd8t»2 

pattus at lea«t, thedematiifeiit^ tearing figfl 

The demandant is the person or suit&'ftl' 
the action who* brings the &rH of enify^btid 
therefore may befteiraed th& ftewetbr t^tbfV' 
tenant is fceragakftstawtawfehe writtt brfedgot, 
termed~the rarc*er*e; afcd thevfeiitfei'tethte 1 ' 
party whom the tenant vouches and calls to 
warranty for the ianda demanded. ••— 

In prosecuting a recovery there i$ 4reetouf-»' 
able suitor action real, brought bytbede* 
mandate*, who is usually some frietod of the 
person having the estate, and he, by a feigned 
count or declaration, » pretends he-was tlis^ 
seised of the land by die tenant. 

Then the demandant is supposed to come 
into court, and this feigned tenant, if it be a 
single recovery, is made to appear and vouch 



(a) It is so far of the nature of a fine, that 
it is a suit or action, actual or fictitious, upon 
which follows a supposed adjudication of the 
right, binding all persons, and vesting an 
absolute fee in the recoveror. 
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tQ<p*^ty'theita(p beam* to the custom br& 
vium/Qf*qQm8vO&k®fSrof'th& otwtt, Who is 
ca^qdata WW*** *«ifo*ee y add i is -supposed 
tOt^arn^tiM^i^v < >> * 

to def^od^^ sa#te; aarf- for that end Graves 
a.d^ifc^^WikiOg to defence, but on the day 
gjff^n* fee ^i#te» deftmlt, ©o th*t the plaintiff 
c^^u^mlartf has' judgment to recover the 
J*H*& ?»W»!I* tJie^ftwwifcHJo^ilfef^tidahti and he 
to recover in value against the common 

ypHV^ftft ™ *< >-•<-■« ^''^ 'j *"'""• '• , " **•' 

j ,Qp t v wb*ch \ -thfcrfc goes-, out ' *a • «ri/>ft of seisin- 
fo^fche possession <<rf ttaiaads** /• * -^ - ' 

&fc6&$$ tbe r^cowryr be^ with' douWe of tm*> 
y^joiisb&v tfaeij by <±*ne, feoffinentv^fe«W 
a{*4 48l$&ffo tkfc estate must be ^isootit«it(^H^ 
and a £eoa»{ q£i4^ri^Uto<nkadei of the 'land ^ 
.aini( fJ^i^ippQ tte practice m to bring >a writ 
aga|pst,> tkat tenwfc, arid vhe; is' to -vottote the 
.te^ao^in j 1*U * andnhe tha eeanaumt vouefc^e.- v 

j' ^beijegppn judgnjentria givten-for ib® de* . 
ma^a^^g^ipst' tbetoq aot> anodfor khe tenant - 
to recover in vft I us <a^n^<tfye Vouchee, and 
*a#ie* fifsMftkw^^ 
a%tij# reqoye^j?l*a,bw«flgibt' ' : ' |N '- v • 

.Tbi^e jQcovefm- ar3r.much foroored in 
law, many of the inheritances of the kingdom 
(depending upon such kind of assurances ; 
ai^ .they mippose a racoaipfenite in* talue to 
allfper^oas that dost tbe^state: but such re- 
coytpepse <t», value is only imaginary, and 
creates a bar to tbe intail for ever. •• 
c Where there is a tenant fof life, ivHih re- 
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mainder in tail* and remainder or reversion hi 
fee; if the tenant for. life. A>e impleaded -by 
agreement, and be vouches the tenant in tail, 
who vouches over the . commoa vouched. - 
• This i>ars the remainder or oeroersiori in fee, 
though he in reversion or remainder never 
assented to the recovery. 

But if tenant for life alone suffers a reco- 
very, without the consent of bun in remainder, 
it is no bar : also a recovery, though well 
suffered, bare only where there, is a. privity 'in 
law : that is the issue, and he in remainder 
and reversion, &a 

It shall not. bar the heir, who claims as a 
purchaser, and not ty descent;, andastranger 
is not barred by a recovery and ncm~cfeutn, as 
in case of a fine. 

. On suffering a recovery, a . person may sell 
and dispose of his estate a* J*e pleases; Ibut 
either a fine or recovery may be avoided on 
account of error, or by reason, erf fmud aai 
deceit, &c* 

By statute, recoveries are held to be good, 
without conveyances from . lessees to make 
tenants to. the writ of entry, &&, so aaaueh 
tenants have conveyed to them an estate* for 
life at least 

Purchasers having been in possession of 
the lands twenty years, may produce deeds 
making a tenant for suffering any recovery, 
and declaring the uses, which shod! be allowed 
to be evidence of it, though not regularly 
entered on record. 

And after that space of time, all recoveries 



Of Maxims and General Rules* 103 

-are deemed valid, 4£'itappeaw there was a 
tenant-to Ate writ,, and the persons had an 
.estate sufficient to aurffer them, notwithstand- 
ing the. deeds are lost. 14 G.SL. c. 20. 

4. The Deed < of Jk&gain and Sate, is a 
deed or conveyance whereby the property of 
lands and tenement^ is, for>good and valuable 
^consideration^ granted and transferred from 
-one person to another* , 

It i» called a real contract, where a recom- 
.'perjse ia" given by both the parties to the 
bargain ; as if one bargain and sell his land to 
another person for money, the money, in that 
-case* is a recompense to hiurfor the land, and 
4he land toAhe other for? the money. 
: ; And i£ money i 8 mentioned to be paid in a 
bargain and sale, and in truth none is ; some 
authora sa^it may be a good deed of bargain 
.mild salev Tbeetfuae no averment Hes against 
rthat which is expressly affirmed in the deed; 
'except it he ■ questioned as fraudulent. 

Yet where a deed expresses a considera- 
tion upon a purchase, others hold this will be 
so proof upon a- trial, that the money was 
^actually paid ; but the same must be made 
out by witnesses. 

A bargain and sale of lands in fee, is to be 
by deed indented and inrolled in one of the 
courts at Westminster, or in the county where 
the lands lie, before the custos rotulorum, and 
justices of peace. 

And the inrolment must be made within 
six months after the date of the deed, to be 
accounted at twenty-eight days to the month. 



16< (tyMfl*fx*A*&G*n&<tiiItottf) 

[B*t <t&\B< extend* frofcto fbdrgaips>and<fakfr 
for terms of years, &c.,'fifafHtbflJ& erdrfjood 
though' ^otninroHod^iDOil.(by <l«6dr,indtti&d. 
%7 f/»B*-c> 16»' > «• f>-i.fi ; vtr*r,;onj oil* t?jilr> 
i, nTI&e death ' of jei Aerate fcftrgaino^ do bte>» 
gaifiee* teefor© tbe iarolnrient tot (tba^d^ed^grott 

-M' But. the freehold^ to thorlyiigiaiaifcr tmtit 
it is joroltedjOnd'thewsfape tberbai^gameehmgr 
not bring aetionr g£ tn*S{Hnti (before efctj^'ha*i> 
yetifc issaidj hcitmy^anr€hderrroD^ffligrf\hi8 
interest* -•* ■««. -jm 'i^.« ■«> U hit* j-riitirvnr 
. By thejstetirteiof iinmlmsnt^ Attentate *haH 
not vest, except the deed be inroHtiA^ taut 
this being dtrne^ it wtblew ando-weit^ifnomM:he 
begioningy accorclaag^to^heiatatiijteiof/juscft: 
the baigatn tiretve^a.the uBe^^ndlbbep/jtiate 
statute vests the possession. *f * : ; i:«..i w«r 

Where a bargain and sale^ofi taadtistinade, 
at passes the freehold of the>kutdd, gndtalsd 
reversions and remainders, without lively and 
seisin. 

Though in general no person can make 
such deed of bargain and sale, who ha? not 
the possession of the land at the time of the 
sale: for if he be not in possession, nor re- 
ceives the rents ; to make it good, there ought 
to be livery, and the deed is to be sealed on 
the lands. 

There is also a Bargain and Sale of Goods, 
which a person may at any time sell, even 
though an execution be coming out against 
him ; unless there is a private trust between 



!> Bulla isale of gooda>updn zSnnday wUl'bot 
alter the property ; and a contract -for the 
sate of goods; for 10/:. oti upwards, shall 'hot 
be/g<p6d^: except the buyer » receive part of tfee 
things sokH or ^iv^s «om«thjng in earnest t«> 
bind the» feaigarri'; or -eoine note tttertof'be 
naade* in writing, signed by the party, &c. 
2& C<wv -a? a 3; cb&xL the statute of frauds. *-. 
*» ' An agreement for theoale of lands tntofi be 
in writing, and be signed by the sellefiv^it 
will not -be bmding ; though mOBtey»be given 

*w earnest < ;.,,-,•■--• T - 

* Ot*«fiy 'bargain or contract* where there is 
BOtJwbat*ie -oriledt quid pr&quoi it is wicNn 
i*W4 and termed a mote contract (warfum pac- 
tum ; ) but if the sum given be ever so smaH, 
the contract is* good. 

♦< And if % contract or bargain 'be -to pay 
money to« another .*t» a day to come, and be 
dies before, it shall go and be paid to- his 
^ecutore oradcoirvtttnatorfi.^ * 
*'-' hi Deeds of Gift > and G?aM;> vl deed of 
'^/^is^^nveyanceor itwtituntfeot, by which 
lands and' tenements^ or goods,: are passed 
4mm on^to' anotlkter;> ■•<• - l 
•» lA^'a^gift j ia ofi'a>laJrger extent than a 
grant, it being applied to things moveable 
*md 'immoveable j ti|i» -deed- ie ateo good, 
witlibut a*vf cpijfeiitenrtion: but, great care 
must fee t&keu that there be no fraud in 

For if a gift and conveyance of lands be 
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made with intent' to defraud a purchaser on- 
good consideration, as against such ptlrcfc&rier 
it shaB be deemed void; - >^ 

And the parties justifying th£ eatti&ftybe 
bvnafdt made, skaJl forfeit a yeaFe value c4 
the lands, &c., and be likewise intprteortedr 
VI Eiiz. c. 4, perpetuated by W fife, u IS; 

So it ia where any deed of gift dr 'grant- % 
made, of lands or goods, tO'de<&iVets*edte&rs 
of their just debts, as- to the vr&iitom k' id 
void in law ; but not against the party himself 
that makes, the deed, or his estecatorv fee.-, 
against whom it remains good ' * 

A general deed of gift of ail a man's goods, 
is liable to suapickm of being fraudulent, 
though a true debt be owwng'to the 'party to 
whom made ; and it is void again feather 
creditors. »'<• * ! >-y 

And the several marks of fraud in law, anej 
if a gift of goods be -generally if the donor 
continues to possess and use the gdods ; if the 
deed-be made in secret; or upon any implied 
trust and Confidence; or if done' whilst an 
action is depending. 

Therefore, whenever a gift is made in sa- 
tisfaction of a debt; it is proper to have it 
done in a public manner* before witnesses of 
credit; and that the goods and chattels at the 
same time be appraised to the fulKvalue. 
. In- some cases, there is a gift in law ; as 
where a person is made executor of a will, or 
marries a woman, the law, in the one case, 
gives him the testator's goods, and in the 
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other cqse, the goods of the wife, liable to 
Satisfy dejbts. 

A Grant is a conveyance in writing of Hsuch' 
incorporeal things as lie in grant, and not in 
livery; and grants are made by person* who 
cannot give, but by. deed. 

Here the things grantabie are reversions, 
advowsons h»< gross, tithes, rents, services, 
commons, and such like, but generally we say 
land is granted in any deed, and the words 
giee and grant; &c, of what lies in' grant, 
will 1 amouat either to a gift, grant, feoffment, 
or release, &c, and there pass merely by 
deLivaV of the deed. 

Th^re rtfusibp a foundation of interests in 
grants, of tfoey will not be good ; and the law- 
does jfot f ailow of>a grant of titlesorily, or 
imperfect interests, or of rights, as are merely 
future* 

• A grant shall be taken in favour of the 
grantee; also the grantee himself r is to take 
by the grant, and not a stranger*: in case lands* 
are granted by deed, the houses that stand 
thereon pass to tbe grantee. 

And by the grant of all the lands, the woods 
will pass ; but trees in boxes, &c, do not pass 
in such a grant, because they are separated 
from the freehold. 

In every grant there must be a grantdr or 
person able to grants and a grantee capable of 
the thinggranted, something granted which 
lies a grant; it is to be done in the manner 
the law requires, aud there must be &n ac- 
ceptance of the grant by him to whom made/ 
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• 

One attainted of treason or Many, mar 
make a giant, and it shall be go«i tgai h * aft 
persons but the king, and the lord of whom 
the land is held; ajgag^tHBtflHy >» 
relief in prison, it U*iM* IIWjISj** 

If any grants aieiiftifeilty^ptarilAaflfMMfate 
memori*, the* are goriripfetfltfGlflfcillMres, 
but voidable byitbeiSheili* SM\nM ftbftgk 
infante, and feme«a»v uf t i ptt fE ilM»fr fja bte to 
be grantors, yet tbey may be grantees ;' 

But subject to the disagreement «f tb£h\i«~ 
band to the grant ^nade t* €)|e wife,^lfcd of 
the infant to his grant at^ffltt %**** 

Where there appears fl&ft* 9mmM$tlf$, or 
impossibility in grtirt^^or ^tfc^^y^ire 
against law, tbey are judged void. ' 1 • * iV ' 

& A £ta4t o/* Lands, &c., is a tfeihise or 
letting of lands or tenements t#a*oth&, 1br 
term of life or years, Otfrife* tf rifotWllifecR 3 

All leases that tt(^M#ytmPa% to 
be reduced into writings *ft#if 
of a lease be put in writing, ai HHKfeL. 
the parties, though it teT#otfi£&^i^afi 
have the effect of a lease for^e*Ar*^fe vqr. 2. 
c 3. #***/ &/»«■'**«' 

And where a lease*fc*eaiedN^!n^<$sd£ 
but the lessee hath n<& #*\&lW&ty&r- 
part ; the same is btndte^^sHftr^cifefrxtf 
covenant may 5e bftrifgttt a^^s^tfte le&oV 
upon the lease. " T ' " J ; • 

If articles of agreement only are nrade, 
with covenants to make a lease for a term cer- 
tain, at and under so miich rent, this implies a 
lease, and has been so adjudged, and must 
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TPfr'tiEflfrt «ithr aj l UB ii ii rt— ^ i brt*e 
tlroui 1PMP » fl»ide»cft. r. 

c m*ti0*mnlto «"*M' iti,iriU,inUe wteate- 
onheM»| «M» licence to ocoq^«na take 

_ __ .fe. w^dff for may another ^ 
y&MI «M«|te ** ^BufcitW tefW«n»utt 

nation ; (^ jf >by ^famwe to a certaibtyv;it 

q j* fluently gimtfai fot twenty 

°9fc WfBbjWli ***** •W 1 <!• *■"• lim * **** 
is^gjpo^llMjuj^. it contain* a oertairityitw**. 

uncertainty. u ., ./ n» ••< •; •: -* ^ iJ 

Qn£ i^&es a lease from three* yfeafc tb 

thnje ^^jinobiiilt. is gori> fornix ,yeaw ; ^bdt 

wheyj; 9^99*1* fPttfo j» waiting £ma year, 

a R$ ^^»^ea**fr yjepr» as k*ng awboth the 

Ies^^^#e^ t a»wii agjee, Urn is binding 

Yet tf tqaJesse* doe* enter upon tbe second 
ye^r n he hereby becomes bound to hold tbe 
land, &c.» that year. 

It i» a muudm in law, that rent ow /earn 
must lie reserved to him from whom the land 
moveth; as the lessor or his heirs, &c. 

If a lease is made for years of lands in fee 
simple, rendering rent to the lessor, his exe- 
cutors, or assigns, during the term ; the heir 
6hall have the rent as incident to tbe rever- 
sion. 

So where tbe lessor dies be/ore the day of 

i 



patent of titHkgf$t>fl|aHrigk tejshjbrhem^Anzl 
when it grows due in the lessors life thne^ii 
goeiritfthas pgffioutatsft flu.^ ni o^saoi ;• j*j& 
*3«htt-ifciaimdithelt«fel fbo«W;i*te InUntfai 
last minute of the ctef ; 4b* wbidri ntafeari$ nf 
the teste diettpmrtiie fday ; iwrhtjra^ti piysafele, 
afcd Kent i» iinpwH Mi fair 'ihirikftMeoikHfiffe 
• . And yet if it: be (aai4 that morning',* todbrd 
thefte&or die^hisexfecuters fcWLffttansth* 
•erne. : tv *■■''■• i;"» • v :>?>/fr ojtfon no 
hi ca^e ft person triakes tHeaqefaf fairtir, 
yielding rent at such a feast, jotiwithinbooe 
month «fter, and the lessor di^UsteTfi^nfthe 
feast' day abd the end of' tfie.frtf^rfihf&lSflft 
most be paid to tbfe heir, and leofe tjta&xfeedt 
tor ; because until the month's end it wag*flot 

' If * tenant far lile dies oft Uted^VfOibwhich 
the rentes reserved to^^aHiyArloeafecu- 
tore, &e.' in ^» actk^fAi^ ,I^Iqi»epiiiay 
recover die wbotererit tf tbtfi vstendmaato . 
or if he die any dHrtw> dbe^wa dtadltfc^ a 
&rfe proportion thereof, plkdtohl Qe&j& 1% 
videsufttu : *- .v^.v»..ri«. lo -t, ; ^ : |y,K t «v. 

Lessees tftmt hold oven latid^ ater the ex- 
piration of their ^tenm^shttll^ pay <fouble 
value ; and when tenant ^eterwuhea 1 his te- 
nancy by notice of ht*inte*itiofc*fc» qsrit, and 
holds over, hfe shall pay do«bte;retft. Stat. 
4 6. 2. c.eB and 11 Gi&. c. l&; and when 
half a year's rent is due from any tenant, and 
no distress can be found! on the lands, the 
lessor or landlord may serve an ejectment 
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onfrbe lahdv 'and have j u dg ment to recover, 

But a lessee in such ease may, within six 
«bnth* after, file his bill in equity, and be re- 
lieim*ttertioi»j r 4 ■©. 9. c.%. 

Awil jif; a'tenmit in arrear one year's ren£ 
•halt desert aind teaw the premises,; twfc jqs- 
fciees 6f peace, nfclh* laodlorH's request, may 
6riier.*pon rail view the lands, &c. And if, 
on notice fixed by them, the tenant does not 
return and pay the rent, his lease shall become 
wid, li. G. Q. c* 12* 

A person of common right may distrain for 
reuts^ tholfgh there bte no caoseof distress in 
tb&leases,' »as he- have the reversion of the 
lands* 

The distress for rent is to be taken on the 
tend chargeable therewith; and it must be 
made of such- things whereof the sheriff may 
make repterm, and deliver in as good condi- 
tions at the 1 time of the taking. 
- Aliy goods may be taken in. distress, as well 
as cattle;* attothefs goods in the tenant's 
house, and beasts of a stranger in the land- 
lord's ground, being levant and couchant; 
nwfce likewise distrained. 

For the land is debtor for the rent* and the 
hmdlopd need not inquire whose cattle they 
are that he fidds thereW > 

Where goodsor chattels shall be distrained 
for rent reserved upon any lease or contract, 
if the goods are not replevied by the tenant 
within five days after such distress, and notice 
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thereof, tjiey maj 
*wem appetisers, 



thereof, tbev mtjr then be appraned by two 



!jf-a«i*cnAnemaau1eMUi%itri6t atffc, his 
goodajqte^prW^ 1 * '*8(resJi, i;r Hie M5io«i 
w|tl*i|*HfeWt.y days' fifW'iriay' distrain T&em, 
wherever they are(/j) ; a^9' the teflatai and 
persona feasfsting m' : iM f ratal? ' shall forfeit 
double the vklue oYtfre woods, 1 which may be 
prosecuted in a summary manner before the 
justices, or by aetiotit t>iai'.'l\ &■ ? ; 

A nd where such goods are' concealed in any 
house or place, on oath made of reasonable 
ground of suspicion before a justice of peace, 
by his warrant the houBemay be broken open 
to*stnuDTftem.'° ■ " W«««iTn**7 
, . -■) i -id 1 f) -nr.-.* ei -xw m: srx 
- 1 ' T lv ,.f ' — t% harrm f) H o i <! r -ft J ^-H n-r ■ ■> - - 

foHow them, tpe rent m ust be,,nV apjeajy and 
the gcdd^ have .it^^bdestug^ieniQTed. 
3 K*p- 15'. 
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iPW6#r1llMf*K^ W rfiaWl* 



(a) t A eirn/mt~iddtum, or living -pledge, ii 
where an estate is granted to be held until 
the reals and profits-received shall have re- 
paid the sum borrowed, immediately. on 
whicti the estate results back to the borrower. 
But mortitum vadium', or dead pledge, mort- 
gage, is, when an estate is granted in tee, with 
a condition for re-entry if the borrower shall 
repay the sum on a certain day, and in case 
of non-payment the estate is absolute in the 
mortgagee. 

i 3 
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paid at \ 

ami is fa 

. Aad i 

ways; a< 

release, < ' 

inooLy hj [ 

wherein ; 

■ Ib w]k 
«r..condi 
the day i 

*o»d. - , , 

And here, until foiluxe . be made in i 
ment, the mortgagor, holds, the lands'iri'f 
hMfci£. feilnre is ma^ei/OB, which the : ;ir : 
gagee enters on the land, -yet the a 
has an. ey*ity ^ fe^ffliofi^ arid nit v 
the. mortgagee to antccount ftjr his r 
of the profits. "'».-' '"" , 

■ Ukfiwf^e; the mortgagee if hfc" Ije;' rniMed 
|o bar the^ equity of redemption, may call 
(he mortgagor to. account, either to ^jay What 
is due, or be foreclosed- oT bis equity of re- 
demption ; which the court of chancery Will 
generally order : though upon the mort- 
gagor's paying, thfe interest .Of the money, 
these mortgages Often continue a long time 
after. twenty years' possession by the 'mort- 
gagee, the court will not permit a redemp- 
tion except under special circumstances. 

, The right or interest in land! mortgaged 
is by law in the mortgagee before forfeiture ; 
be has purchased the land as it were upon 
a valuable consideration, as the. law will ■ 
intend. 
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will 



yet it is nbt«iJaii|ly.kpoiim ( wfflet&erIr€ Till 

jfO(»9rnot;.»ad if 'tie does' notj tile, estate 

becooiee absolute in the who is 
esteemed, in pos^essi oi^on ie mort- 
gage : therefore' if .'trie, n at paid, 
whereby the same js forfi Jrtgagee 
' K :--.;..„.,r.. al entry. 



mav bripg.an ejectment w 

J^tjie; mortgagor's. ( ested 1 

ttje [Condltioh, he may pay r the',money, am} 

save ttie forfeiture ; and so .may executors, 

iiat, mortgages are a part 

, if it be not otherwise 

ffi iti fee. ' 

: of the mortgagor' shall 

heir, be applied to pay 

there are assets besides 

I legacies. ' , ", : 

ri In OMelanfoare, tbj-jge roortgaged; )k fas 

Men ruled, ia equity,, that a third mortgagee 

«iay, buy in the itrst incumbrance, and 

t^^y.wjay' Jiold, against the, second morl* 

V^Rtjt ''that* is,' uples* siic(i second mortgagee 
•hail satisfy the, mon&f tofti« by the thlfd 
mortgagee to the first, .and also bis owty 
which |ie lent on the last mortgage. ' . ""'. 

' Aiid, where persons bating ohc'e mortgaged 
Jands, do "mortgage the same a second time, 
without discovering the first mortgage, tjjere 
.eqnityjqf'.redentption will be forfeited, and 
the second mortgagee 1 may redeem, &c. by 
Stat. 4.W. 8tM.cl.1t. 

When any action of ejectment is brought 
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for recovering land,&c mortgaged, and there 
is no s*\t} irk eqpky fa Qm£toto t i)g l t>t redeem- 
ing it, i£ t^ p^raoniWitfeact^«re««nf; shall, 
pending the ^aotio^; fai^ and 

tnt$fl^ due* wjth oests^ foto"&0ftt*% , ttiall 
be ; taJus* aa<a 4nW s*ts»ft«te&'W'W tt6rt- 
gagfcd oJ 8i «j»rjin-ynL« -MIJ ; bsrwlxreri. 

And tbeiiDatMgec^lidlflJieprt^tfe Mflfifeed 
to i^Qto^sthcibmdi t#>+e>Htlmgi&&f>,> >Zn& 
deliver op aft die*. > ^ OPt^d *»«* ^ 

8. The ifectf o/ Surrender, i^lfoTOAru- 
ment wtoefcy ^ijiartfctilflP^ft^^dPlkhd^ 
&c. for Jife or yean* doth ^fcM^Wtfe up 
his estate, to the person *h**ta§ theftbme* 
di^te reversion or remainder, 1 'so^that they 
may have the present possession thereof, and 
is directly opposite in its nature to a release. 

There is likewise a surrender without 
deed, called a surrender in law ; as where a 
person has a lease of a term, and during the 
term of his lease rtates'a new lease of the 
same lands, it wilkbea surrender in law of 
the former loasa «w V o . 

r A nd this suraender shaltiafc#fcflfect,- though 
the second lease be for* tess term^han th$ 
first; . and although it isr made upon Condition, 
or be a voidable lease* for'tatt* thefefcdes can- 
hot stand together in one person. •' 
. - A lease ia made for years, to commence at 
a future day, this interest may. not -be -sur- 
rendered by deed ; but if the lessee before 
the day does -acceptof a further lease of the 
land, thereby the first lease becomes snrreu* 
dered inlaw; * 
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Ao& 4£»£mta*9m*ter wrought by opera-, 
ti^^lix^f^p^mit^roefiicacy than that 
W^MQWtef !*^n^rb* inAoiby the party. 
siCTfffHHV&^tf sptteoflte, the surrenderor 
*«&# %^i^i/^lf^ftiHW|K)^«^ton of the lands 
surrendered ; the surrenderee is to have a 
_ «f«%^Wlfe4i^^fc^fl»tefethfersur- 

and fie tnj#| J^ofespised^laiHftf^ttrtn re- 
™mP*fe<*i /nbiwvuia \o b^CV &YY 

tah^fitff^^ and^titf livery 

°* SWffBrif aefleiHMy eoaraqowit of the privity 
of ^tjt^j^^i^ihtofd. to v<x*\ v 

A |«Wffl<teriB0B§|b'bs absolute; *r fcondi- 
tionaj^r^l^er^jau^i but it (cannot be made 
pf an estate- m fee, by the common law ; 
ycr -may one termor regularly surrender to 
another. 

7 If a lessee for life surrenders to one in re- 
mainder for years, it is void. 
. 9. A Will, or Last Will and Testament % is 
a solemn instrument in writing, whereby a 
person declares his mind and intent, as to the 
disposition of his lands, goods, or other , 
estate, or of what he would have done after 
his death. 

In a will where lands are given, the gift 
if called a devise; but when goods anil 
chattels are given, they are termed a legacy : . 
apd in a will of personal chattels, there must 
be an executor appointed, but he has nothing 
to do with the freehold lands : copyholds are 
not within the statute 29 C. 2. c. 3. but will 

I 5 
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Eiss by a will sufficient to pats personalty. 
tit the testator must surrender to the use of 
his will. ■ 

Allpertoiisthftt have a* Me estate in fee- 
simple, of any tends or tenements, may devise 
*hd give away the same < by will to whom 
they think fit; arid this extend* to persons 
seised in coparcenary, or as tenants in com* 
mon. 94 & 3$ W. 8. C d. *-.-:.,.* 

Lands ' intaited are noti devisenbfo, only 
those held in fee, and goods-- and chattels; 
and wills made by tnfcjntfe, *&c«^or .persons 
not of sound memory^- are not deemed good 
in law ; but it is said an infant of the age f 
fourteen may make a will of his goods or 
chattels. 

By the statute for prevention of frauds, 
wills and devises of lands, &c shall be in 
writing, and signed by the devisor, or some 
other by his express directions, in the presence 
of three credible witnesses. 39&c*9. €>B. 

And no will made in writing shall be re- 
voked, but by some other wHl that is made in 
Writing, and of equal solemnity with the in- 
strument it is intended to revoke^' or by can- 
celling the same, by the testator binwelf, or by 
his direction, &c 40 Car. 2. c. & perpetuated 
by 1 Jac.Q e; 7. * 5. 

Where a man by will devises all his lands 
and tenements, all the land^he hath in pos- 
session, and also in reversion* do pass : though 
if a person having lands in' fee, and other 
kinds for yeans, makes such a devise of all 
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bf&tafid»^e»:.t^Q9e in ftft ample onJ# pass 
thenefcyu'jU't ■ . f i . -•■ u: • i •-:<.;»-.. 

It is held that lands bought after thp, arm- 
ing? of &.will> shall JH)t pat* by the devise of 
att &w£ 8 ''apdi:«teletf whensflf the testatqt 
fbotitd AeljjoeseSBedsiJbr a devise of lands is 
w^-go^d- if tik«t devisor at .that time had no- 

4hkxg & fehemk>. -.: '^ , £ /• . :> x <y_> ., 

In such a case a devisfe df personal things 
yd Hi \d isoakuoedivgood,/ though Jhe testa- 
tor bad thtem wkot the time of making his 

•d terafo may b^^devi$ed by wiil to one for life, 
with a recnaStulenbo anotber-for the residue 
of the term. 

But a personal chattel may not be given 
to ode during Ufe,tvitii remainders toothers ; 
yet the^jusetfi^reof may, and the thingr,itself 
afterwards to another. 
' .By way of ; fature^xecata^, demise, land 
inay>J>ef djevised Ho an infant* in ventrt.de sa 
mete> and be goOd^ i t is othepvi$e by a, grant 
m gift, <#here tbeueftught^o he oue of ability 
.taha^ presently. ■■■> ' L > - ,. r *. *; 

tlf^e lands am detised hy will to a person, 
to bdd to bimfoLev^ tbe devisee ^hail have 
.a fee-simple; so where land i& given to one 
to dispose of athis pleasure ;. or when a man 
devises that such a one shall be his. heir, and 
feave all his inheritance* 

But if a devisee of lands be to one, without 
any more words; or if it is of all a man's 



ISO Of Maxim and General Rule*. 

estate, it passeth only an estate for life, and 
not a fee by implication (a). 

The law requires certainty in the descrip- 
tion of persons and things? 4n a will; and if 
land be given to a man who' shall -marry the 
testator's daughter, orte bito atftfr hW children, 
fie. it is j eertafo l etoagMqf''i*3'i' '» - 
J ' ! A'ttbndftttttf iti'aVM, itlttttftattiM shall 
not marry sfccVs'jJei^i/.^w^oUtsiccwiscnt 
ofanbihft'.'iB'UrilaV^il' aft* H$& ?<wt«ipt the 
^^6n*h ; 'ttife:i»arffeg6ribei1i(nltedJa*r ! to 



can be collected; and the intent ma will 
x&atHMtk filiJfcft m&ttTttiWtbTfinay to the 
rnWortrir jtwitt re4«!ct't«'6th«r deeds. 

■ ..inner r'-'t. , .', ?|fi' -"*■'■ a : ■ ■ 

(a) But words of perpetuity are not essen- 
tial to a devise of the fee simple, where it 
appears to be the intention to dispose of all 
liis interest in an estate. % T. R. 066. 
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* No will has force till after the death of the 
testator; but then it gives and transfers 
estates, and alters the property of lauds and 
goods, as effectually as any deed or convey- 
ghee executed in a man s life-time. 

And thereby descents may be prevented, 
estates in fee simple, fee tail, for life or years, 
may be made ; and he that takes lauds by 
devise is in nature of a purchaser. 

A person can make put one will to take 
effect; though he may make as many codicils 
as he pleases. 

. The last will made; or where in a will 
there happens to be two devises of the same 
thing, the last devise only stands in force : 
but when the testator is moved to make his 
will by fear or threatening, in order that he 
may be at quiet, &c. it may be set aside. 

An executor of a will is he to whom 
another commits, by will, the execution of 
that his last will and testament; and his duty 
is to assent to the devise of goods, &c and to 
make an inventory of all the goods and chattels 
of the testator, with their value, &c. in tb$ 
presence of two legatees, or other sufficient 
persons. 

He must then prove the will in the spiritual 
court, by his own oath, or by witnesses if 
required ; and the copy thereof in parchment 
delivered to him under the ordinary's seal is 
called the probate. 

Where the testator has goods only within * 
one diocese, tljis is done in the prerogative 
court of that diocese ; but if there be goods 
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[bona MtabiKa) *\m$ 5&:1fl >5 vatoa fttftwyott 
tnbre dtocfcses, ttae' pr&b&te stall &Jl<^i*hin 
the drchrepifecopal piefogfeitive/ "* '.wn -.:'. 
' After this redone, the&eeeutor wtfl^atteet 
Hie debts and to pay all debts of thtftesiafcor 
before legateies*' m -At Ibltowtag^drder^ iiz. 
The charges of the futiemt tete^-fi^t f ^t»^ 
lied; the king's debts Mwdl be )5 reft rredy tBen 
debts enrr judgments, Tind statutes x^r^edo^ftK 
nances, those due on mortgages, bonds? TOtfd- 
other specialties, rent on4e!ase$,sei*afits5 ^a^es, 
•debts on sh^ books* &c. v 2 vfif; r noi»M ff * 

And if ah executor pay* thtfdfebtstfJi ufay 
*>fcher order, he is liable to th&WtyTOetrtltof 
any debt df a higher <legfee f '<ofcrt orHis totoa 
4»tate, by •! be common \*w?< ■; w* f " * : / 

The executor is*to pay the iegfectes^ after 
the debt*, '&t»<f be may prefer a legacy; to 
himself: ateohe may pay "fcl&t legacies he 
pleases first/ at grve to ea»d^- Wgatee a pWrt, 
in proportion, <m there not btihg^rVbttgh\far 
$>*yftog every <»e tits iff bote kg*£y. ' f v • 

And here the exectrtor is tot bannd^te 
order, aswr the ease of debt* doe fromi the 
testator, and noafct^Ki aft law cat* be main* 
tainedrfbr a legacy unless be attenfctf thereto. ' 

After al I dtibte rind legacies aire paid, 4id is 
to ftay the residue te the Teikhiary legatee, 
and if nonfe, f be ^ coneidered oiiiy as trustefe 
for the next of fern, except when it ;» *ef itae 
intended that the testator meant to girt him 
the residue. »'- i • J •. »- » f . >.. .• •• 

An Jdrmmstrttteris tte who; has the goods 
*f a man dying intestate, without wilt, com- 
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mitted tx> his charge; and aH such goods as 
come to the foods of the administrator, shall 
be assets • to make him chargeable for debts 
to creditors,, as executors are to the creditors 
tod legatees. , 

The ( pers^os^to whom administration is 
gmrtabfe.by the ordinary* *fe*s follows : 

First to the* husband ef the wife's goods 
and chattel and to the wife of the husband's 

" If thfcto is so husband or wife, then to the 
children, either sons or daughters. 

fa case there be no children alite, to the 
father or mother; after whom to a brother or 
sister of the whole bk>od or half blood. , . 

And if there are none such, ; te> the ne^t -of 
kki, as uncle, aunt, or cousin. 

Lastly, to a creditor ^f the deceased, or any 
other person at the ordinary's discretion; 

Where a bastard dies intestate,. as he. is 
JUm$ nuitiu\ the usual course is forsoqte one 
to procure letters patent, to wham the o$di- 
aaty.gmrite administration 99 the appointee 
*f the crown, and the crown reserves one? 
tenth, or other smalVproportHHu 
> Arid after, the administrator has, paid all 
debts, be is to make & distribution of the sur- 
fdusage, according <*> tew ; a*, one third to 
the wife, aiid the residue equally among the 
children and their representatrres. 

Where there are no children, a, fftotety of 
the personal, estate shall go to the wile, and 
the rest equally to the next of the kindred ; 
and if there is no wife but children, the whole 
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But rib 'ft^K&it&ita^i 
brothels' and iffi rs 1 ' ' tfelffle 
vanced in the intestate's, life-time are, ex- 
cepted: '' ' ™ ca 1^ S ■" ^^I * J. ? 

in the ^rib^tW;^va^. <rtjf ™ -™ 

IV.; Of Woo* Potxlt of Cases. 

The word Afoot (as derived from the Saxon, 
motion, to plead) is a term used in the" tans 
of court, and signifies that exercise or arguing 
of cases, which young barristers and students 
nave been used to perform at certain times, 
the better to qualify them for practice, and 
defence of clients' causes. 

And the place where such swot eases were 
argued, was anciently called the moot-hall ; at 
which time the benchers chose a bailiff of the 
moots: there was likewise an exercise termed 
bolting, which word intended a private argu- 
ing of cases. 

In these exercises, two barristers sat as 
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By toe ancient orders, a person couldj^pt, 

courts, m fe^ W sto.efgbt;,^ r ,n#y Re- 
duced to seven; u they are not called ex 



they 
gratiS. 

twelve grand moots, performed m the inns or 



within the bar, as the king, queen, or prince'* 
counsel are. 



MO Qf H«X EoifiU.arJGtses. 



A gi^ many of 4be i^c^i*4s # i £ppmqrly 
required to be parfom>ed4y parsonfe jbefcgp 
thfcy were called to the har,, seemed *o be ef 
late dispensed with, which wai^fte^ jfl^ 
HHseien* iqore easy. - ; PJ . u,,*, ?fi 

. AM aitor/fas are nw to<se^eta,cftaMiij| 
ef fire years, and be ^xanttned^wom, m 
admitted by the judges in Qpen, ( c^rVr^ 
afterwards, ia«>lied,ob^forft tbey ri &ha]J k$$\» 
lowed to practise, in, the <K>Mrte at Wefl^ 
minster; and if they su# out any wrjk tfr 
act in those courts without being ^ftfrpiftadi 
&c they are liable to a large pen^lJyouStee 
Btat< 8 6.&<v33> p^peUiafced ^^^2, 
c> 1ft *. \7& as *tso .MiWe-t^ey i^^clctP 
takeout theaMi^eei^ft^Ue^apipoiaWd bj5 
the late -stamp acta*. - .-• t <■.. **<> <h! 

As thqy are likewise, if tl#£ .dorwjt tafal 
the oof to to the government, and s.ba&<he 

And tjie 0«w$ of J»w a»^i ^tiitj&i&rntb* 
argu&g. tiytogi and- 4/Mrmai^^mt <«fSft 
and which are always attetH^ by ; the »fc)c^ 

counsellors and ple^m,futt4he^foUQrVJKga 
1, The Chancery* #r. the High Gwff%.4tf 

court of judicature in thi«4ciag<ton^ jeatcept 
that of the Parhawent <;. .,...* ^^>3^i> .« 
Id chancery the l#rd #*#* Gh<tm*1&KV l %r 
sides, as ^j.chiefiiadinipistt^te^ rfhjufttaft 
next to the tfwaseigBi >ftnfd i» i^Mtaflbffiffc 
the king's -absolute potfer* : gWj^fongorJHs 

judgment |>u*ely tyitteirl^^^ateAH^ 
conscience. " • 
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, Tbtifef is hawwifr hi the chflttfc^srt^ordf- 
nttj^'cattfl^Gfi feWfi wheiioef feist** *>vigi#*l 
mri*{ twktntesfons, » 'scbt*>jteUuf, $<t. fort 

as well as term time ; whereas other courts 
wd'tjottfinad *td tte tertnt it likewise holds 
pk& tff i« befk^ttJactkms, by or against aniy 
offifcei*<tf the'cotlrt; '*>•• 

. Bulk & tkuSe^ttttn** be' triad by jirry irt 
tMa&tirfc: <frr if the parties proceed to tesaef 
the Wk-ted is W be sent ihto ft Rlanti 
trial tliet^ after which k is remaned tot* 

clftwwy**-*:/ .. • - • '*- ' " 1 

t' H£te tbeeJrt^<**nary Court 6fSquU^nf 
that Wherein tile lord chsfeceHor has an ubh 
tithitfea* jorisdtetfcft in carts eteqtiity, whfett 
he exercises in moderating^he rigour* of the 
iato%#4'gnria£ reinfedy byway of M* and 

• It is here relief is given to infants* dotttitb* 
sfandBi* their minority ; and for o* agatost 
feafe oSfrerts? aU frawds, and dgpstts ate re- 
lieved, for whick there is no redress sit com- 
mon law; breaches of trust and Wflfidences; 
and accidents, a* to relieve obligors, mort- 
gagor &*. against penalties and forfeiture* 
. And this court may oblige executors to 
give security and pay interest for money long 
in their hands ; order the performance of a 
will ; decree who shall have the tuition and 
guardianship of children, confirm title-lands, 
when deeds are lost; make conveyances; 
deficient through mistake, good and perfect i 
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low hfe person', and "is accordingly 'atiled hi all 
its processes, " the court of our lord the now 
king, before the king himself, wheresoever 
we shall then be in England." 
. All crimes that are against the public good; 
though they do not injure any particular per- 
son, are under the cognizance of 'this court; 
for it is the cm tot morum of all the subjects 
of the kingdom. ' 

So that no private subject can suffer any 
kind of violence or injury, against his person* 
liberty, or po sses sions, but a proper remedy is 
here afforded him, not only for the satisfao 
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■ ^[jy^^^^'Ko^^Ipwpitf.to re- 
lk^ep^r^Sw^atly-impnioned; and writs 
of mandamus for restoring officers of.corpo- 



ftQp QfMtol P*Ms or Cat*. 

mum, &c\ a* also freemen 4isfraotfeiae£; 
and from thence Issues the writ quo warranto 
against those as usurp franchises a#d liberties 
.gainst the kiag, tt> seize the liberties. .: 

This court may oornmit persons t© what 
prison they think fit; and b^/any pefl&on 
^rijpftaoev^r ; it issues ptohi&jtap to softer 
fCoyrU; and way ^ep^nl the Jfi««V*#to<* 
patent by. scire facias* .|pp..^ •! f /. : .•» -;c > { 

,9, The Common Pha^tetm&l otherwise 
jCamnw* B<?»c£, iawe of the Mug's cp%*rt$ 
ppw h#i iwwtantly <inr 7T44w'"tf** IM** 
bpt ia former times ww moteafcle, andtfbkr 
lowed jfce king* :3i4; this cowrt hatk owJ- 
tiwed stationary ^ver since jil^JtpirCaf&t, 
wl^ich provided that " cwmwi* pfecde 
}wnsequantur curiam regis > m4 tfreantpf f m 

It batb jurisdiction ia all ca^s^s, concern- 
ing, lands and iflheri&a^ces* of which fines and 
recoveries pass, and other actions real by 
ori^ioalr writ;; and in personal, and mixt 
actions, it hath, a concurrent jurisdiction with 
the King's Bench. ,. 

According to £ ortescue, this court seems 
to have been the only court fin: Teal causes ; 
but it has no cognisance of pleas of the 
crown; and common pleas a*e all pleas as 
jure not such. , 

And regularly it cannot hold plea in any 
actions, but by writ out of chancery, return- 
able in' this court ; unless it be by writ of 
privilege or bill for or against an officer, or 
other privileged person of the const 



S bSMteagfttfife flfeWftgtag 4$ this txwftcwrie 
4tei^ve*thfc* by original, attests, and otitWtf- 
«ftff cbt T Hf privilege, 6r mtechmertf; j; <*k>Ut 
of infetkjf tfctaftfe not xrf rtfcortf, 1>y • pori £, *rf- 
4^#rt^,*itf*etffc* '<hf cwamt, ^i»- of 'false 
$vd^e*W$te: ' •- - • '"•' ' y '" '■ • * 
wdtot'lKf ««ptt«Wb '^re* namifted W nfeadtft 
«Wibir,«^'tb*gntftty speehfl pleadings fn 
the common pleas, <Aily fcfcijeahts at law. * 
.v : «;fflnte fi^d*i«#vaa ftMMtat' totHt' of Hg- 
wrtfr, - ittMlfclcb 1 w tedftsfcs tohtfcriiing flife 
xifthift anVi rt&tetffts 0f *he crown arte heard 
^itolerri&^^bWi#^1*4B accounted the 
teat? dNUfe tafrscMrtis It^We^wfe^^. r - •■ " ' 
,Mlft3tb*<Bii&#^ «he*fe afc div#s cburts; 
jtefc tfc* Mtttf^dMnbn 'tf it ' is ih two parts 
onlyi*fofdiipkteh 'J^utfttte'? one of tehich 
is chiefly conversant in the faAictal hearing 
«jf<eafl#es,*i!ifii!te dther'ealted the Receipt of 
the Extth@quef, employed in the receiving and 
payment of ritoney; 

The judical part of the Exchequer is a 
court both of law and equity 1 ; the court of 
law, being held in the Office of Pleas, accord- 
ing to the course of the common law, before 
the -barons, afnd where all the officers and 
clerks* the king's tenants and formers, debtoA 
and accountants, &c. are privileged to sute 
and be sued in like actions as in B. R. oV 

And the court of equity is held in the Ex- 
chequer Chamber, before the lord treasurer, 
chancellor, or under-treasurer, and barons; 
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but generally before the barons oply, for the 
loud chief bfc** as die chief judge. * 

I* this beam* rt iudfeatoi* the proceed- 
iogftwe by English bill tod toiler, accord* 
iog tor the practice of ihe €oort oFChtopcbrv, 
with this AffcieDoe, tl^ tbe )rieittttrimitt 
let forth he » debtor to tbe kmg r whether 
he tea* or not: and the eebplaint is always 
concluded with a fittfe* *at be ia, W r the 
iiytiry of (be defendant, the let* Hbfe to tajr 
the kiag ttaudebte which h*o#e» him Jt hfe 
said exchequejl . . ^ ^ v.*r„ 

It is in thit court of aquifer oOr WA©r 
usually exhibit bills for tlreaiwtty *Tf*" 
tithes, fee. Thelunrfsattoi^fcttoe^' 
also beie bring bills tor any tamwm toflftftt- 
ing the crown ; and a biH matf b* etihitmtA 
against the attorney general by any toerson 
grieved, in any cauee prosecatea cNrfwNuf of 
the king, to be relieved therein. 

The leading process here is writ of tub* 
pwna, or f im» «i»«j # . which last goss (into 
Wales, where no other process oat e# courts 
of law ought to run, except a capiat atfo- 
gatum. 

For difficult matters in law, there is a Court 
,ot Exchequer Chamber ^ where all tha judges 
are assembled, and into which causes are 
.adjourned, when there are two judges against 
two in opinion and judgment, that they can- 
not be determined in other courts, 

5. The Assises, is the court where the 
writs andv processes of assise are. handled or 
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a o jd wli wfai vR*n»*s t«K 
taken, te^»%*|*»&* *fc*tigM%b»il 

in jggftSwK 

t^gj^Sarnjrt»rT»tfai*iw*o^> dteft** 

causesboth civil and criminahaup'tfbx'j b>t><i 

fe&Mfc ^rfre^nfpriUaec <ttf qgUtJifcaN. 

are empowerediitegifcroiiMi^^fldcW^ij^m 
opftii^ritf^f^l^Mbmigtal befettfafetn by 

thei»j%d»»»AjiiiMtfiiiriiir; >faut? tikis ifitow 
usuall^i^ by ajaeimsiiti ? <w M*'* v.* 1 ; 

Also by commission of nisi pruts ; ttjVU 
cauwB^dlwrn to isaoe,arebrdughf dovvri in 
the vaatfitn, and triad at the assises by a juty 
of tweketnen-of the county where the causa 
of action.* arises, before the day of appearance 
appointed for the jury above. 

This is ordained for the ease of the parties, 
jury, and witnesses ; and on return of the 
verdict given by the jury to the court above, 
the judges there give judgment. 

Where causes are too difficult for the 

K 
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« 

jUdges of aarfise, they shMl'be ftf&^4fetfee 
justices of the bench to be eflded. - M > 

6. The County *€kkrtr~ibn^€k&t}ttUX 
thet*/m*r courts, artd is a eat) rt kept -bV ; 
the sheriffs of every county, beirig^ivkieti 
into two kinds; one retaming tffe'gfcBer** 
name, held monthly by the sheriff.^ ^§P 
deputy; ' -" tW&l 

The other called the Turn, which fte ; fi#& 
but twice a y*ar, via. within a rodtfftHWter 
Easter and Michaelrias y antofter &ra fs t8$ 
Icing's Lee* through alt ttie cotety? & Mjitffe - 
of treasons, felonies, and breaches^ ^f°ffi^ 
peace, >&c. and panish'<off«Ace§t It iar fc| 
court of record, of which thfe stierflf is* 
judge. - i. ' .■ k . 

It is observed th&t before the v Courts 6F ; 
Westminster were efeeted, the cotfotjf'c6&rts T 
were the chief courts of the kingdom ; 4l atfS 
in former times had the cognisance :'xt great 
matters, as appears by CMaiivil, and other 
writers, till they were reduced by Magna 
Charta. 

But the ctiunty court still retains the de- 
termination of certain trespasses and debts 
undfer 40s. And by virtue of a writ of jus- 
tice the sheriff may hold plea of debt and 
other personal- actions above that sum ; for 
this writ is in the nature of a commission to 
him to do it. 

By Recordari, $e. Causes are removed out 
pf this court into B. R. 

7- The Court4eet 9 a court of record or- 
dained for punishment of offences against the 



o-pwn; ^»dtifi B&idt^ be ;lb^ Boost antient 
court in the kijftgdou^. i r; ..,'.■*. '.• 

^Tb&coiirt 4s incident to an hundred, as a 
cp^rt^aroa is toca^xiainor; and it inquires of 
ajl ^Uxjes and« offences under high treason ; 
bjut^ftuch as-are punished with l$$s of life or 
i^ejnher, Wfc only , inqu i rahle and presentable 
here, and to be certified over to the justices 

^^^e^Jf^Wsfi^iiff^WjEis called ttayitu? of 
Ffanlfrpitfg£,ibewm tfa*ikiii&1Hft there cer- 
t^4 f % fa.pjfa.Qf&eiilbimiuAi how -many 
p$ffloi$> w^eiJ*Wiift«ffery Jecfe litoww per* 
sons,we?e h$Kfeq|u»d<Wj^bftuneires qx pledges 

fqf t|gir,t^utJh.r v V "i •• 

All persons above the age of twelve years, 
hW^iJWW^WWifcwe ^«t for a. year 
^WM*Wf*4WW be s^Qru>tQ be&ifchful to the 
bjpgifiy ceroid laws ; &udi ;the people are tabe 

:,^p4 eflgjy pnfi ftpm^tbatiiage.tarsi^^ » 
ob|i^4,to^^jftjitiis.ooMitn 4xc}ept peew; 
clergymen, &c. and unless they are liable, la 

appeag^tjI^^heiift'siTiwpv :,...' * ; 
• T^s^a^^ltb^u^^fthel^etjjwhieh 
ought ft> t>fthfi4 .)twM/ev^ry^year, in like 
manner :a& ths tp$% ; j b^ sometfme^ ; it js kept 
only once 4 year, and that by custom is good. 
And ^re the steward has power to elect 
officers, as constables, tithingmen, &c. as well 
as jpunish offenders. 

. In this court, the usual punishment is by 
fine and amercement ; the former assessed by 
the steward * and the latter by the jury, being 

K 2 
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twelve freeholders ot restarts, and for both 
of which the lord may have an action of debt, 
or take a distress. 

a. The Court Baron, which is a court that 
every lord of a manor has within his own 
precinct; and in ancient titnes, the )cWl8tif 
manors are stiled barons. ■'' '"" 

It is held by prescription, and is of t#d 
natures, viz. by the common law, wHieh'fci 
the frtekalder's court, of which <&e ! Jffee- 
holders behig suitors.'flre ftejudges-j Witi'by 
custom, which is caHed the On stoititir^ GhvA; 
and concerns the customary t^hte^^ettpy-. 
holders, whereof the lord or his steward hi 
judge, 

or one may ^.wuwyiut the o^ber. ^ 

In the freeholders court, 
,*very tbre^weeks^ they ; h 
.njrihi: action's 'of Siot, tr 
' 40*. 'out on recovery' of ' a i 
. make execution, as other 
. niust distrain the deferidari 
them 'till satisfaction is maae. V" " 

It is in the customary court- baron, I'Hat 
copyhold and customary estates are pagsed by 
* surrenders, admittances^. &c. But this court 
is usually held only once or twice a yon* along 
with the court-leet, unless it be oft purpose 
to grant an estate, in which case ft is rysld as 
often as requisite. , ",''' 

Here the homage jury of copyholders- in- 
quire that their lords lose not their Services, 
duties, or customs, hut that the tenants do 
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their stiits of court, pay their rents and he- 
riots, &c. 

They also present the deaths of tenants, 
surrenders of estates, and all trespasses, &c. 

By certain local acts, courts are appointed 
within certain limits to try, by the summary 
inquiry of certain householders, of the truth 
of pleas under 51. called Courts of Conscience, 
and persons suing for such demands in the 
superior courts will be liable, although they 
succeed, to pay the defendant his costs of 
suit, upon a suggestion that the cause waft 
under &., and ought to have been tried below. 



Of Actions and Suits prosecuted in the 

Superior Courts. 

1. The Action of Debt, is a suit given by 
law where a person owes another a certain 
sum of money, on bond, or contract for a 
thing sold, which the debtor refuses to pay 
at the day agreed ; then the creditor snail 
have this action against him to recover the 
same. 

And where money is due upon any spe- 
cialty, that is by deed under hand and seal, 
this action and no other lies, except upon 
covenants under seal. 

Here if a person acknowledge by deed, 
that he has so much of another's money in 
his hands, an action of debt will lie for it ; 
also where one owes money to another, wha 

k3 
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hath his note without seal, s aetk>n X>f ddbt 
lies on a mutuatus. -"; r *™ 

. But the emMtfhSP Wttcft Vag^ his 
law, which figU^ofr&TOtii ^tfed^ffie 
case, brought upon promise* of ^WaVnii&^fi- 
press or miblietf. - ' h " ihln • f!l •"* " Jinr>1[ 
. Acfrbtfbf ' 
a WHY b6ftd 3 

terest, and costs, pending .the action,, 

consequential injuries, .done 3 #itlfifly?^tei 
{fotovhifch liy ^ j^nck'pWViafed^giinst 

It felsaSd tb f have? its name, on account of 
the whdle' cause or case bein£ set fottfc % the 
writ ;' #h$ %here i& ho oth^r actidn «idapt£d to 
the ca$e.' f) ' i ' i;i * : °- r,v x ' TO ^ jt Ji ** B ^ ; 

% StitttSHtls feMffln^ 
shaU be li^, hith^ r tl^rl any ^re6tfe'^l 
depart the king's courts remediless ; jyheresh 
there may l>eth^ like process, ksln actions 
of debt or trespass. 13 jBtf. 1. • ' " V-" 
. In general, action on the case lies for non- 
feasance where* a person omits that which he 
ought to do, according to promise, to the 
damage of another; and for malfeasance^ 
when one does something which 1 ought not 
to be done ; and misfeasance where a thing 
is undertaken, or the law requires a person 
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fa do it,, aud he dotb it otherwise than he 
should, 

., The actions are as. various under these 

„heads, as the torts and injuries upon which 

'they are founded, 

" '.For deceits, in contracts, bargains, and sales; 
ilterated wine, 
vares by false 
rtants.a borae 
such a length, 
a the case; will 

or annQyanqt: 
UJigbt^orair, 
^&c.!whsreby 

,"i6,.an aqtiw 
.0 by reason.of 
y^.iB^iSendOT 

. _~™ w - , ... ^ -JWfcrfcWh 

as a bailiff or receiver to a lord and owners. > > 
■ H . 1 ,^hiB ; BCtwas.i W w.^ s SCk^^ ! u^ as 

^ r ? 1 ^yrU^e (1 bejng:pp,,,oania^e3igjrtp-b3r 
i*~A-n ,?■,-■>:. ■■; ;, ill [i-vi «/-.-. .J ^M-'-f.;/ 

4. The^cftio« (jjf,C^fi«^if,^i8-audi.a^;is 
brought, where* jinpp [is bftUM ^covenant 
in a : deed,,) entered* ,ii#.<bit /hinM»pa\ ffjher 
pe«on8,t«,do, orjjioW^dD, flomeiSjCt, qr ; thing 
agreed be^een ,f pen^ [-when oe^uaMM brake 
ibesanMv, k ,.-,. i.a ■,,'.,■' v, >;..•..• 

A. person njafces. aJajHse. for r yea^,,and.tkftn 
turns the ic8see,oiit.ot the lands, he may.have 
action of covenant against the lessor, though, 
there be no express covenant in the deed. 
k 4 
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Yet, in case a stranger enters before such 
lessee, he shall not have an action upon this 
ouster, because he was rtever a lessee in privity 
to have covenant. 

Action of covenant lies on a bond, lor it 
proves an agreement: though when only a 
Band as to a writing, and tio seal thereto, co- 
venant does not lie ; bttt action of the case 
npon breach of the agreement 

6. The Action ofSetimte, is an action that 
lies against one who has got godds or other 
things delivered to him tp keep, and he after- 
wards reftiseth to deliver them. 

For any thing certain and valuable, where- 
in one may have properly, detinue will lie; 
in which action the specific thing detained is 
generally recovered, and not damages; though 
if a man cannot recover the thing itself, be 
flhsH recover the value of it in damages, and 
also for the detainer. 

If on the delivery of goods, the person to 
whom tbey are delivered dies, action of de- 
tinue may be brought against his executors, 
or any one to whose hands they come: and 
"where the goods are delivered over to another^ 
this action shall be inttnediatety had against 
the second person. 

And notwithstanding the party deliver the 
things to a person that has right to the same, 
yet it is said he is chargeable. 

A man tnay likewise have a general detinue 
against one that finds his goods ; but if, be- 
fore the owner brings his action, the finder. 
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sells them, or they are .recovered ia execu- 
tion, &c. he cannot bring detinue. Fitzkeri. 
'^'Thereis an action of detinue that lie»fi>r 
deeds aitd charters, which, make. the title, to 
lands'; find-here the defendant shall. not wage 
Iftw; florin trover and conversion, though in 
a~~cotrirnon action of detinue he may do it. 
-?■-!, ur-x'nt ■■■■■■•■■ 



But hare the losing is only a mere sugges- 
tion, and in no respect material. 

If a person finds goods, and doth refuse to 
deliver them to the owner on demand, this 
is evidence of a conversion in law ; yet he 
may answer, that he does not know whether 
the person demanding is the right owner or 
sot, and then it is held to be no conversion. 
X 5 " 
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- Although a defendant tenders the goods or 
things, after a demand tod refusal made, of 
even if they conte into the pki^iff ^posses- 
sion, neither of th^^^rtlpurgi^rtieifwiner 
wrong, or make sfetiBfttetion'to /th^pl&intiflf 
for detaining ofth^gocidii •' "Jo k \ >c> ; ^ u 

For that ^hdll onty g^irmitigaMtitouD^tbe 
damages, but mt*6 tti# *igta^rthe>4c- 
tion of tfovet*, Whteli the pArfcy 4ft eti lb En- 
titled tO. ? »n:j». JfiJ 1& 

-. In case ofte puts o&tihfe atttte torture, 
and then selh then*, the ta^er laajnTbive 
Action of troveragakrttitheifeitfteryAc- iS^he 
refuses toieti them go* titt paii-for^ M\si\ 

Here the farmer's; remedy must ttfe ha* by 
action for 'what is dud^t* him for depasturing 
.the cattle. >r. 

Anrf he may not detitin thfcttt for IheKdebt, 
as m the cade of an km 1 kpepfcr, ortayl©i;&c 
for thills in their custody. ' Crot 68»v671 9 

7. The Action of SlHndet{^?iUUCtitMi* on 
th£ £ase brought for tfords; whereby w per- 
son is injured m his wmi&tiom xirh k-I - 
. And for a t^ words' spoken of iittother, 
•which affect hi^iife or liberty, ooffide*' tride, 
or tendtohisito^of pi^ftrma^in njarfifge, 
or servrcte^&r *o W*?dr«inherrtaqoe,ndn/JwJiich 
occasion ^ ^fitrticulsrdaiteag^ ttttjastion 

So it te*wh«*i we*dft)ate i»^enaralnadici- 
ousfy> SpdkfcftJof *; person, 1 for >wlricb f . if truc^ 
such pen&Ofl airtight be purfisfredt • • ••-- i vd 

But if the words are spoken in prosecuting 
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s^cause, in mn ordinary course of justice, as 
.where a lawyer i* pleading, shall utter any 
•word* JEconling to bis instructions, those 
•MOjrds drill not maintain an action. 

Alfa, in other cases, if the defendant can 

-make proof of the words, he may plead at* a 

- :*pfecia& justification, that they are true. So 

^ii en friaiy. plead thai he spoke them on the 

authority of another person whop he named 

at the time. 

i If a pofcwtobe prosecuted by way of in- 
formation' far a hbtf agaiost^notber, it is 
not material whether ;tbemaMer be true or 
false, he shall nevertheless be punished. 

. "> \l?i*bricum lingua non facile in pamam, 

• - & (The Attien of Assault and Battery, is 
-an action of trespass against & man's person, 

. where aoy. injury is done * to another in a 

violent manner; and such offence is also in- 

•- dktfctoe, though it is usual not to prosecute 

: aa indictment, but to bring this action only 

for damages. * Termes de Ley. 

* >oBttt if a person be assaulted or beaten, and 
biibe hath no witnesses to prove the fact, the 

-party instead of his action for the battery, 
1 i may bring an information in the crown office 

': against the aggressor, and' there he shall be 
fined to the king. And it is held that the 

* least touching of another person in anger, is 
a battery, which tyay be committed either 
by pushing, jolting, or fiUipping upon the 
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nose, &c; and spitting in a man's lace, is bat* 
tery,* if not done by accident 

The laying bands gently on one -is not bat- 
tery to found an action; the law will not 
presume any damage in such case; and the 
defendant may justify, inoUittr mantis im- 
posnit. • - i ..■'<■ \ 

If a person is beaten by another, he may 
likewise return it, and plead that the plain- 
tiff's battery was occasioned by bis own first 
assault, (son assault demesne) whereupon the 
defendant shall goquit, and. the plaintiff be 
amerced 

For the battery of a person's wife, child, 
or servant, the husband,iather,or master* shall 
have this action. • ' 

9. The Action of Trespass, is that actkm 
which generally lies fle* any Wrofeig »or da- 
mage done with force and • arms by one pri- 
vate man to another; and it is sometimes 
against the person, and sometime* Against bis 
lands and goods. * ' 

An action of trespass lies where any one 
makes an entry on- atiotherV tends, and them 
does damage; %\w tfespaswi fyarm$$tb*y be 
brought by a person who has the possession 
of goods, or of a bouse or land,' if he be dis- 
turt^ed in his possession. 

To enter into art toewse against the will of 
the owner, is a trespbsb for which action lies ; 
but a man may kwftilly come into the house 
of another, to demand money, &c. yet it has 
been held, that if a person has a horse in an- 

* V 
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other man's ground, and be en tew therein to 
take it away without leave, action of trespass 
lies against biro. 

AticUhia acfek*i will lie for breaking a pe»» 
fionYfClos^cT .ground, or diving a cart and 
horses xw«r his tend, where there is no way 
for it; for eating com of another with cattlq, 
joufctiag of tineeaon the Ised, or damaging the 
-grass* v!; i>m ■' .1* 

iSowthero <*aehbi?eate the <toow, windows, 
&tx* i©ffai*et tl er's bajjsa,; or fences of .lands ; or 
•dhftstaicfcUte by .Wihipfe means thev d*e, or are 
injured; or if he fish in another s pond; or 
.pluck up;/garden iherb* a»d roots; or tear a 
bond, orotfier writing, &c* 

Though if the jury do not gijre 40s. da- 
mage in, trespass, the iptajtykrtf shall have no 
more cost* than dajopges ; unless, the title of 
the land/come in question, or something of 
the plaintiff'st be gamed away, &c. Stat. 
2£ and Q3 Car, A. c,^ s< 136. Or the judge 
will certify, that the trespass was wilful and 
naalmouSi .. > •. - , t . . * » 
-. * id>. The A«tk>n*4f Wa$te 9 is an *ctioa that 
is 'brought where any waste or destruction is 
•osade^eithap in htfustfs* lands, or woods, &c. 
-by tenant ; for life pr years* to t the damage of 
the heir, or him in region or muamder. 

( As if anypueh temMP* putts down his bouse, 
or wititngly softens it to fall, jot to be an-. 
. covered, or , in decay* and does not repair the 
same in due time : or, 

If He cuts down timber trees on the land 
with an intent to sell them, or for any other 
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purpose but for repairs; or lactase be; ait 
young tree*. for. reparations, when there Ss 
other timber ; or green wood, if there be dry ; 
-or more fire-bote than it neoessaiyc ' 
. Orwheie he ploughs up, ground that Atwe 
out of.mind has sot been ploughed, a* if : he 
plough up, woodlands, convert meadow- into 
an orchard or arable iand, or arable land into 
meadow, or pasture into arable:. 
, Or in. case he digs mines of metal, or quar- 
ries of stone, &c without power by express 
covenant, or destroys deer in a park; doves in 
a dov.e-cote, or fish, in a pond, &c. <• « -: »» 
. ,In all .these cases the. heir of the landy ar 
the person in reversion, may have a writ or 
.action of waste, and ahall thereon recove* the 
place where such waste is committed, with 
treble damages*' .1 . J 

And before any waste is done, a prohibi- 
tion may be had, directed to theiiherifi,. that 
he do not permit the same ; or he in the. re- 
mainder, &c. can have an injunction biitof 
the chancery to stay the waste. EitzAerbtr^ 
- 11. The Action of Ejectment, is now:the 
common action for trial of titles r arid- reco- 
vering of lands, &,c. illegally held and ke|>t 
from the right owner. m; 

For it is become an action in the ptaeeoof 
many real actions, such as writs of right, 
formedonSi fcc« which are very; difficult as 
well as tedious and .expensive* ./. -\.-* -a;. 

There. is no arrest required in tbiss action, 
as now^&enerally prosecuted; :but if fcbdre 
be not m tenant in possesstoo, as ; wiwre' a 
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house or land re .empty, and no person can 
be found to whom tbg declaration may be 
<teUv4*e*^ < ' 

In that ,txaae the plaintiff most proceed by 

. sealing a lease upon the • land, &c. And na 

/or%iflaLtorit>is to be sued oat against the 
person i'wtro ejected the lessee, and then 

>Ou,sl*i> ajad ejectment, &e. , 

The usual course of proceeding in eject- 
ment' 46 ttfdaraw a declaration Only, and feign 

«£bej*em a lease for three, five, or seven years, 
byAtm that pvould try the title, and also feign 
a causal ejector' or defendant, who serves a 

t«Qf>yf6f'the declaration on the tenant in pos- 

iieSsion? 

:irr Axida* the satne time gives notice at the 

libottohvior him to appear and defend Ms 

title, or that he the feigned defendant will 

•kiiflbrrjujdtfment by default, whereby the true 

tenaifcwfll be turned out of possession of 

thelands.j 

'r>> tSfovfehia declaiationv the tenant is to ap- 

-£eah the beginning of the next term by his 

dttwweyv atod consent to a rule to be made 

defendant instead of the casual ejector, and 

^akes upon him tbfe defence, wherein he 

• must confess the fictitious lease,, entry, and 
y roas^r\ and at the trial stand upon the title 

only. 
) But if the tenant in possession does not 
appear, and enter into the said rule in time, 
after the declaration served, then, on affidavit 

• bring made of the service of the declaration, 
with 4he notice to appear 4ts aforesaid, the 
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courts will fwder jfttdg^nt Vfe" b* ^rteifeff 
against the quart ejfccter by ^e&trit, *M J 
the*eap0n<tbe*terwrtit by writ is'&tfned ttrfbf 7 
bis. possession. ■•'>.*}:* hi-n- 

In <we «udr tetiant appears to tb^afcticfc, 
luring Ay Ws^atton*}* «k*i (H^k^'Way/ 

isJmaiq cfcfohd*iittii!4fife taftiatfc*, 1 aW&r ; 

;>A»d tifci* thtt ddUndaitffc .attfhaM fa 
plead not guilty, and the attoA^W*i 
pltirtiff^fftw* apafiNP && fa-Jflte *&ta 
cs^whw*W^indi6£tte dtec^rtt««ris"^%fe * 
dtfcwisdfto ttattfttomfepifo* t^^M^SSS^ 1 

In order to which, the writ of venire; wP 3 
isybo4ffm«chrjDiit *nd ^uiiie^^ilJtSfq;^%. 
cert maiertip'byi*te^Widf^^a€fe^^l9^ 06 
gk»iog? w«i/tiie xiecfaumtiori ;§«t8tfi<fc|oe^ 
efataofr tfceicatK&tfe tj»fbefira#tt«W^^*^ Hi^B? 3 
after tfl short aortal ualB ttoev<te«artiioiP JtfHff 1 * 
ptea, the phiintiffV title* »(Uof4ftpW><mrttt' J 
from the person laataaa&ib fcS#^i«#P- 
mises, under whom t^li^g^^felm^ &*fa 
to the client, thepiaintift proving the <*eedd, 
&c. - . . 

And after trial the proceedings are as in 
other cases. 

By a late statute, those tenants to whom 
declarations in ejectment are delivered, for 
any lands, &c. are to give their landlords 
notice thereof on pain of forfeiting three 
years' rent 

And the court where such ejectment shall 
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hf brwgt+f iroy Buflfer :tte bndbvd to tank* 
h}btfcdf f 4$fe*dant, -by joining . with the te- 
o^t^. if foe 0£peart:< J»ut ifi be doe* net, judg- 
ment shall be signed. 

Ttaggb ta caw *b* fentfoni desires to 
apraw ,tty himself Mid. oMmtftto ester ieto 
the lita rate mi 4 be tenia** if be had appeal ed, 
ougj^to have.deine* the court shall permit 
him so to da, and Wder a atiy of execution, 
&c 11 ,G, a. c. lft, a. 13. See ante, Lease 
and Mortgage* 

A^by«feat 4 Gy 2. c.€8 v s, 2. where batf 
a year s rent is in arrear, the landlord is al- 
lowed, to serve a declaration in ejectment 
without a formal demand of the rent or re- 



The pkintiff in ejectment recovers *>rity 
according to the right wfekh he has at the 
time of imaging ha* action ; aed on his re- 
covery by verdict, he may have am action df 
trespass to recover the mesne profits oif 
the Jand, from the time tif the defendants 
entry laid in the declaration. 

And if judgment should be against the 
fffamtijff, he can bring: another action of ttes* 
paes and ejectment for the lands, it being 
only to recover possession, Ac. 

Also, wherever a defendant is barred hi any 
Teal action concerning lands, either by judg- 
ment upon verdict, demurrer, or confession, 
&c. he may bring an action of a higher 
nature, and try the same right again, as it 
coacems the inheritance. 

But in personal actions, as debt, &c. a bar 



iaiperpetwli foribeipfekititf ctomt tataftfo 
action of a higher nature, but his-brikj*k- 
medy is.bjrierrfcr wcattaititv and* tannines 
in tha cbaiceryv ^- **-•''* diute 'fliJb'idit^ • *' i 

baited <o£bthfc kcfto^// art* toaat *&*¥#*». 
<B««/t6gemfeh*g^c^rtii«djr,^ K^k^^Wft 

,.,o v,i, o.J «u Unjoin noqusiad* 




\.. ti ...r i- •* *> -<> aviii .'joft foujtasSi fan* 
1. The Wkft; iR>4q2beintade^ tfafr »fri&at 
totbq sheriff^ which xunsipj the king*! nafne, 
.and contains a short state of the plaitttKR$ 
jdewand, Avi^ttetkub^ of teBd^> &dta£ or 
goods,, or satisfaction for injuries done^r^ 
bieacbftfttof contract, && iowAvhifth <Cft&3&- 
fendant is suinmoneditDyjameMr;d»^i|qAW«r 
such demand. <• • './J5b fliifiifi'q jitf ,b9lft 

When the writ comes to the *ter*ff% . 
hands, he 'grants h is, tartan tttterecteTtdUh is 
bailiffs bo ex ecu te* arai i£ utibe 'awaetidft^f 
deiJ, or on thermal for monfey^ BAvowHobfc 
above 15/. they arrest the defendant^ and tidee 
a bail band -..with -soflpoieni^.ureti«a- to «t|fe 
sheriff for the, defendant?* appearance, arid 
afterwards bail is -given to the action {^attdd , 
bail above) thatie; to Tender the plmtttiff' in 
execution, or pay the damages atfd' costtwi 
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<^ /*#«!&<*£> tfce verdict bfLagfliwi 'jtjieqte- 
4flndffltf*tfin iu. f , i «ji , :..u-»;^.: .- % S j. n: >& 
^nBMiit^debt is iWKkr 15/, iu that *eue 
the defendant shall not be aneated, -but be 
^r\{^J h ^r^aUy ^ith aippyjrtthepffcim, 
#n&i#gflibqt j^ejit^Umi*r^^||icafiik%iAe 
J^MWbflf J^i/wmaswiw4t>tf Aibd&B Jnofajaft 

^ght d^»he^te«*i0; by t a late staUite-Mogr 
enter a cQffltf^^p&u^^ 
thereupon proceed in the action. 

2. Ttie Appearance, signifies the defend- 

TOe courts at fte$im*rt#er^ aup in commoa 
bail, the smftier aire nomitial, as Jo&it Doip 
and Richard Roe. Here as a common ap- 
jMingne only, dndrnot special bail ia required, 
tfe'|)aftyiwlay oppeari in k court in his? proper 
person, f ^h:s 'h) *rii:te j-o,m i. * -. "•••■■• £ 
^od(if ^atsfomejDtliiidertikfiS to appear 
.fcn<h)§< titimt? the i t»urt will compel' hu» 
.tber^b, ^nd ^ put/io common baiL; after 
at> ^><^mnce oiicomteon bail entered and 
filed, the plaintiff declares against the de- 
fendant* . ,->> *.: * •. > • ♦- ■• 

3. The Dtclarvtia*s is a formal setting 
forth in writing, the ground of complaint of 
the plaintiff in the action against the defend- 
ant, as the non-payment of the debt upon re- 
quest, &c. And the plaintiff has two terms 

. after the return of the writ, to exhibit his 
declaration, that term, being accounted one 
wherein the writ was returnable ; but in bail- 
able actions they are reckoned from the put- 
ting in and perfecting special bail. 



And H *o Mctftifttan ettnes tatafbittftafc 
rising of the courts the last day of the«etxfe& 
term, the plaintiff may be ixmrtrftBd; add tbfe 
defendant have coate f»}. «• I • * 

The plaintiff's attorney te to file his witf* 
ttmt the term he declares rand to deliver* 
ctrpy of th^decteration-to the defendant o* 
hts attorney, who pays 4d. per sheet for fche 
wme ; and the plaintiff** attorney gives a 
rule for the defendant to plead by a certain 
day, 

4. The Pka $ ia the defendant's answer to 
the plaintiff's declaration ; though in a more 
extensive sense, pleading contains whatever 
either party alleges for himself in the craae 
depending. 

A plea is either general, and enter* into the 
merits of the cause, being a general answer to 
%he declaration, as in debt on contract, that 
lie the defendant owes nothing; or it is spe- 
cial > and Sets fbtth the matte* at large, as dfc- 
chaige, release, accord, and satisfaction. 

The special plea is drawn up in form and 
signed by counsel, or it will not be received ; 
but a general plea need not be signed by 
counsel: and every plea must be pleaded 



(a) But where the defendant does not sign 
judgment non pros against the plaintiff for 
not having declared, the latter may file his 
declaration any time within the year, and then 
the defendant cannot avail hi nisei f of the 
former neglect 
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f&k&i to far toi the. aoHoQ brought, or it 
,a£afe*witQf th*,wat or bill o»,wh*cb ttaaa. 

If a plea fails in. answering all tbe pl*i*» 
4i^'s«lnaige w waiter aUeg&d, tbe plaintiff 
.shalLhav^jMdgfDt^ifcafe for want of piea^ if 
AhQfjpfo bfe art *>*ii0Ui*i)fc aow«r in. law 
JU» taeicaiM oimflitm, ih* opposite rarty 4*» 
i #***%> t.^,$w»jjs thfr^irigraanii of ins mri; 

rer is apparent on tbe face,, it is a getwol 
oimimtx, ^hetei^ly anforqaah pe rendered 
oipwrtffiQierH-byftetnttwkiHlftU^P* and* causes 

But when a defendant pleads a ib*4 <pltt» 

3ifiie$ue*©^oifc^.\^Mc^M), wd a #«frduat is 

tot* J^oftdviwtf^}^ 

-*fee&{ritav) too ffthttife ah* -.ougHbd^, hue iter 

Wfa^ffcroGt&ni* . ff^i»ajbte >tfee t j&rafcor 
ba^mrttrfilu4)»3ii)£tetmi,iMi^ defe»4a9& a to 
; J>teeA>iii *durcda)fe^i he lwe&.witlw /twenty 
YibiIeajiifiL$riidQm araUf farf hss <}ft\h* sight 
bsfafflq after jd*HF«y^pfvlbedeQlarati|j^i witli 
notice to plead, &c. and that without im* 
parlance, or craving a further day to advises 

aS&^mdtf^wtbP^^^Wm* his 
iJ|i^W0fcft^iilaJ»^i?rs,^qw4yt % >; 

* , , i The 4$fen&!& buying pfcaded to tbs plain- 

, ttf fBiactWP^fri^dwter^tion; tp a^cb ptefc 

tbe^plainiiff jpau «a^e a replication ox. an* 

ewer; and to that there m$y be&rejoiwkt 
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lyttbe defendant,- till the parties <aro at issue 
fet the suit or same single point c 

5 & The /«***, signifies the point <of matter 
which issues forth of the allegations* *w* 
pleas of the plaintiff and defendant, which W 
to be tried by a jury. of/ twelve men. •*' » 

? . And hi every issue there ought to be 'Mi 
affirmative on the one part, aa. that » the dc£ r 
fendant is indebted to the plaintiff in a cfetf* 
tain sum, Ac. And a denial on the 'tutor 
part, that the defendant doe* not owe the 
debt or money charged, &c. 

For there must be ever* a negative and :afi»i 
frraajtive of it, to make a right tisspe; fc iv> 
also observed, that without issue joined theft* 1 
£&ir,be do good trial, nor ought jttdgtointto 

pass* '*' .'..>-*>-• •"*.:«. 

When the parties have thus proceeded' to' 
issue, the -attorney for the plaintiff makes a 
copy of the had ue and delivers it to the ; de-i 
fendant' s attorney, with notice of trial: to' 
order whereto, a writ of venire facias must ' 
be issued, and a distringas to the sheriff to 
return the jury, and the record is ► made ripe 
for trial. *>ii» 

6. The Trial, is the examination* of the 
cause before a judge and jury and trying of 
the question or point in issue between the 
jwrties, by the facts adduced in evidence, 
whereupon a verdict and judgment is given. 
- To proceed in the trial at the assises, when 
a cause comes on, the distringas of the jury 
is to be first returned by the sheriff, and 
then the record must be delivered to the 
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judge'* marshal; upbn which thfe .coaasel 

being instructed wi th their locie^a <aod iail 
partka foad jr, the marthal -gives the : jecord 
forth* juflge, and the crier -caUs over t&W 
attrte^ of tha j«ry . - * 

■ The persons to serve on a jpury, are t» f W 
fmeo^n^ and indifferent, bo w*T* -interested 
ift»tb«f«attfiev and not* 1 outlawed or mfawaaa*^ 
ne&faqr ought m they to be alienator men at*) 
U«tod <rfaoy crime, or be infants, person** 
of seventy yea » of age, &c. * They are like-; 
wise to have 10/. pe£ annum freehold, and be 
retarnod from the county where the fact arises, 
of is alleged to have arisen in the declarant 
ttftfr' 

Aad to the jurors there may be a chal- 
lenge, or exception taken, before they at* • 
8wotBy)Oii account of' favour ~or affinity, ^>r 
their » having been jconvicted of felony, &c. 
or where any one of them has^ given a 
verdict, before in the same cause> matter, or • 
title. ." » >" -v 

After the jury are sworn, being first elected • 
by ballot, according to the statute, they are 
bid to stand together, and hear their charge ; 
on which the counsel on' both sides open the 
case, first on the side of the plaintiff, as the 
proof lies on him, and looking over their 
briefs, they argue the matter in controversy, 
producing witnesses to prove what they 
allege. 

- Which witnesses are also to be persons of 
-credit, disinterested, and not such as have 
been convicted either of felony, or perjury* 



tr adjudged to the jittery («h eroHm 
ftmoos punishment, ot pemns «en 



And when the witnesses are hemri aw* 
examined, the judge sums up tfee evidMea* 
•nd gives it in chaige to the juiy to, 4* im- 
partially therein* * 1 

Ifthejurydo not immediately agree < 
verdict, hut withdraw to consider of i%> 
a bailiff is to keep them without meat, driak, 
fire or candje, and without being prtjriftisd 
to the speech of any, in which maier tbejr 
jure all kept togther till they agree aa&bfJDg 
in their verdict 

7. The Verdict, (vere dictum) is the answer 
that is given to the court by the jujy.W their 
foreman, concerning the matter of met in 
issue in the suit committed, ta thp ..triqi; hi 
which everyone of the jurors ^^wet mpee* 
otherwise it can be no verdict. .. ., , 

And a verdict must in all things answer the 
issue, or it will not be good ; if the plaintiff 
fails to prove his issue, there the verdict 
ought to be found for the defendant; and 
no verdict can make that good, which is 
not so by law, of which the court is to be 
judge. 

In case any of the jurors eat or drink, at 



(a) t. e. For an infamous offence, for it is 
this and not the punishment which renders 
the witness incompetent. 
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Mte^H^fe of the party for whom they give 
ttaifc iterHict, or if either of the parties, or 
their attornies, do say any thing to the jury, 
%rtfcc&* folates to the causfc, before they are 
aegmtd on the verdict, as that it is a clear 
<Ottufd» or" I iiope you find for such a person, 
&c Or if a witness be sent for by the jury, 
^ftA» te f^ gone from the bar, and he repeats 
MtitvMeiicef again ; in any of these cases the 
j»d*ct shall be void, ana set aside. 
v Aleo the jurpts may be finest, for being 
tampered with ; and an attaint will lie against 
a jory-'ft)/ giving their verdict contrary to 
evidence, where any corruption appears, on 
wtoidh, : being convicted, they are liable to a 
rery. severe punishment; likewise if they 
take any thing to give a verdict, they shall 
forfeit ten times as much as taken, and be im- 
prisoned for a year. 

The jury being returned to the bar, and 
ready to give in their verdict, the plaintiff is 
then called, and if he do not appear, a non- 
suit shall be recorded, &c* but if he appears, 
the clerk of assise asks the jury who they 
find for, and what costs and damages, and so 
enters it on the panel, and repeats it to the 
jury which finishes the trial. 
. And after the trial is over, the associate 
delivers to the plaintiff's attorney the record 
with the distringas, and the names of the 
jury annexed, on the back of which he en- 
dorses the substance of the verdict, and then 
upon the back of the record is.ingrossed the 
postea,to this effect : 
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That afterwards th© plamtiff and defend* 
ant came tefore such a judge, and the jury 
waft elected and swtocn, ami found sucb ver- 
dict and costs, &c% a. a -. y; , , : V 

This is^ to tie carried to tte clerk nof^hc 
pa*4ea*to bemarked > and afteftrdeliv^ed to 
the clerk of the rates, and he makes* a four 
days 1 rule for judgment, (ttidt time beipg al- 
lowed the defenda»t to move in arrest *f 
judgment) md when such rule is out, ££;it'& 
not arrested, the judgment is tit 4o be 
entered. ' * -\ • • r-< 

8; The Judgment, signifies tb^4^Wina- 
tion or sentence of the judges uporjj the: suit 
or action tried ; which, if given^aontrarj to 
the verdict^ will not b£ a< goo*} jiudgtnsnt. 

In- trials: at the assises, tl^e record. is gene- 
rally kept: by the associate till next .term, 
when he is to be called upon ;for the frame, 
and then it is marked, and $ rule taken out 
as aforesaid ; and thereup0n- judgment is 
signed, and entered cm a roll, on which a 
writ of txtcutiori is awarded, against either 
the body, goods, or lands, of the defendant 

9. New Trials, are granted in several cases; 
as where there, was not sufficient notice given 
to the defendant of the former trial ; or, if ex* 
cessive damages are assessed by the jury ; or 
a verdict is given against evidence; or in 
case any fraud appear. 

Though a new trial shall not be allowed for 
want of evidence at a former trial, which the 
party might then have produced. 
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10. DpIuI kt Ear, is ordained when causes 
iBqiiite great ^xaminabkftv end the tritf in 
question is* difficult or intricate, for the bettor 
satisfaction of the parties concerned. 

And in order to such trials, the juries and 
Witnesses must come to the courts at West, 
tiiinster. . 

11. 62V/ of Exceptions, is where the plain- 
tiff or defendant in a suit alleges any ex* 
ception to the judge's opinion, which may 
be put down in writing, and signed by coun- 
sel, &c. and here the court above proceeds 
to judgment according to the exceptions 
tendered. 

I&. Writ of Error 9 is that writ which is 
brought by a plaintiff or defendant in any 
action, who is grieved by the proceedings and. 
judgment given therein; and which any per- 
son damnified by error in a record, or who 
can be supposed to be injured thereby, may 
bring; on which the judgment may be re- 
versed. . . ■ 

These writs of error are returnable from 
one court to another, until they come to the 
Exchequer Chamber, and lastly, to the Lords 
in Parliament, the supreme tribunal. 

And thus we may observe, through the 
abundant care and punctuality required by 
law in the trial of causes, there is as much as 
art and conscience can contrive against cor-* 
ruption, and in favour of right. 
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» V>, Of Words of Arts and Terms. 

! ♦ . 

Terriis of ihe Law, are such artificial of 
technical words and terms' 6f 'art, a& are par- 
ticularly used in and adapted to the profession 
of the law : and the most considerable of 
these relate either to writs and process of the 
courts, or fche practice of pleading, and contain 
as follows : 

" 1* Ab&roachment is the forestalling of a 
market or fair, bypurchasing the wares be- 
fore they are therein' exposed to sale, and 
then selling them by retail. Termes de la 
Ley, 5. 

% Abet, from abeltare, to stir up or in- 
cite, signifies, in our law, as much as to en- 
courage or set on. An abettor, therefore, is 
an instigator or setter-on, one that promotes 
orpirocures a crime to be committed. 
* 3. Abeyance is derived from the French 
word beyer, to expect, and signifies that the fee 
or freehold of land is not vested in any one, but 
stands, in consideration of law, in waiting or 
expectation of an owner or proprietor ; for 
although there be no person in esse in whom 
it can vest and abide, yet the law considers 
it as always potentially existing, and ready to 
Vest whenever a proper owner appears. The 
word abeyance hath been compared to what 
the civilians call hcereditatem jarentem ; for 
as the civilians say lands and goods do jacere, 
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so the common lawyers say that things- in 
like estate are in abeyance; or, as thd .logi- 
cians term it, in posse. Thus, in a gfant td 
John for life, and afterwards to the heirs of 
Richard, the inheritance is plainly neithetf 
granted to John nor Rithard.nor can it vest in 
the heirs of Richard till his death, nam nemo 
est h&res civentis : it remains, therefore, in 
waitingor abeyance dtirtng the life of Richard: 
This is likewise always the case of a parsod 
of a church, who hath Ofily an^ estate thereirt 
for the term of hid life, and the inheritance 
remains in abeyance. So also when t bishop, 
dean, alEchjteacon, prebendary, parson, or an^ 
otlie.r sole corporation dies, the fee of the 
glebe br^refetory, and the freehold of the 
^church* whether presentative, electivfe, > ofr 
donative* is in abeyance. So also if by "act of 
foarli&roerit the king renounces at) estate, ahd 
by the same act it is not vested in any other 
person, it remains in abeyance. Co. Lit* 
342. b. 2 Bl. Com. 107. WatsinghanCs Case, 
Pfowd. Dallison 9 4Z. ' 

4. Abigevus signifies a thief who has stolen 
tnany cattle. Thus, Bracton says, " si quis 
suem surripuitfur erit, et si quis gregem abu 
gevus erit." Bract, b. 3. c. 6. 
. 5. Absque Hoc, without this, &c. are the 
technical words of exception made use of in 
pleading a traverse. But words equipollent 
may be used, and therefore a traverse by the 
words et non are sufficient. 1 Sound. 22. 
5 Co. Die. 109. Mod. Cases, 103. 1 Lev. 
}92. Lut. 1457. 460. 

L 3 



292 Of Words of Art and Terms. 

6. Accedas ad curiam is thoname of a writ, 
.which lies where a man hath a false judg- 
ment given against bim in the hundred court 
or court baron ; it is directed to the sheriff, 
and issued out pjf the chancery. 3 B/. Com. 
34.. r 

7. Accord, is a word derived from the 
French; that signifies an agreement between 
two or more, where any one is injured by a 
trespass committed, to make recompense and 
satisfaction to the party grieved ; and which 
after the accord is performed and executed, 
may be pleaded in bar to any action brought 
for the same trespass. Termes 4 e Ley. 

. 8. Addition signifies, in law, the adding of 
the estate, degree, or rqystery, which any per* 
son is of, to their christian and surnames; 
for by the: 1 Hen. 5. c. 5. all persons shall in 
Jaw proceedings be styled by their nam§ and 
addition. 1 BL Com. 400. 3 Bl. Com. 302. 

9. Ademption signifies the taking away of 
a legacy; as if a man had bequeathed to an? 
other a bond on which .money was due by ft 
third per6o», and before the will takes effect 
he calls* in the money from the obligor. Chan* 
eery Cases, Temp. Talb. 227. 

10. Adnichiled is derived from the. Latin 
word nihil, written of old wctaV, and signifies, 
as appears by the statute 28 Hen. 8. annulled, 
cancelled, or made void. Jacob's Law Die* 
iionary. 

11. Ad quod damnum is a writ which ought 
to he issued before the king grafts certain 
liberties, as a fair, market, &c, which may be 
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prejudicial to others, directing the sheriff to 
inquire what damage it may do for the king 
to grant such market, ftir, &c. It was aliso 
the ancient method of obtaining a right to 
turo the course of an old road, or to make a 
new one ; but in this respect the proceedings 
are now rendered more easy by the 13 Geo. 3. 
c. 78. a. 31. Termes de la Ley, 25. Noy, 105. 
P. N. B. 141. 225. Vaughan, 341. Cro.EUz. 
267. 1 Co.Dig. 302. i Hawkins'* Pleas of the 
; Crown, 369. $86. •■'•**■ ; ■.,- * 

. 12. Advocati were those pfcrsdns who/ we 
pow call patrons of churches. 
.13. AfferbrS) frdm the French affier, to 
affirm, are those who in court leets, upon oath, 
settle and moderate the fines and amercia- 
ments imposed upon such persons as . have 
committed faults punishable at the discretion 
4>f the court. 4 Co. Dig. 139. 

1 4. Age-prior is, w here ah action is brought 
against an infant for lands which he hath by 
descent, he, by petition, plea, or motion, shews 
his infancy to the court, and prays that the 
action may stay, or, according to the mcfre 
technical phrase, that parol may demur until 
his full age. Termes de la Ley, 30. 

15. Agent and patient is where a person is 
the doer of a thing, and also thfe party to 
whom it is done. Thus, where a woman 
endows herself of the best part of her hus- 
band's possessions, this being the sole act of 
herself to herself, makes her agent and patient. 
This term is also applied to those cases where 
the doctrine of remitter prevails. 

L 4 
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16. Agistment, from the French giste,.* 
bed or resting place* signifies to take in and 
feed the cattle Of strangers, at a certain rate 
per week. 9 Inst. 643. &pel man's Glos. f 
: 17. Alias, is a second writ* which issues 
from the courts at Westminster, aftec a first 
writ has been sued out and returned without 
any effect. * • • " 

. 18. Allodial signifies an inheritance heW 
without any acknowledgement to'alhy lord or 
superior, as contra-distinguishing from an 
inheritance in fee, . which in its general; ac- 
ceptation signifies landholder In "England 
there ts no such thing as allodial property, 
^fpr, in contemplation of law, ajl the larids ami 
.tenements in England, in the hands of sul>- 
jects, are hold en mediately or immediately of 
the king. Wright's Tenures^ ,149. SmitlCs 
Commonwealth . of JEngland, bk- 3. c. _1Q. 
Corel's Interpreter, Vetbum Fee. Co. Lit. 
-s. 1. 2 lnsL50l. 4 InsL 192. 2 Bt. Com. 

19. Amendhle x from the French, amener, 
.to bring or lead unto, in a modern l sense, 
signifies to be responsible, or subject <to an- 
swer, a court of justice. CoweL 

20. Amicus -curia, a friend of the .court 
Thus, if a judge is doubtful or mistaken, in a 
point of tew, a strafig6r ."may speak .to the* 
.subject, and offer his sentiments as an amicus 
curiae. Co. Lit. 178. 

.21. Anatocism signifies the taking of usuri- 
ous interest for the loan of money, when the 
lender extorts compound interest, or joins 
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and accumulates * tbgeth'er tjie interest of 
tfeveral years, and requires a new interest to be 
'paidfor thtfm, as for the jfirst and true prin- 
cipal:' , s 1 Postle. 59* 

"42. Apparitor is the messeqger who serves 
the process* of the spiritual courts; to - cite 
them to appear, to Arrest them for contumacy 
and to execute the sentepce or .decree of 
the judges. Aylijfs Parergon, 70. . 2 Bulst. 
■'$64. 

, 23. Apportionment signifies the dividing of 
a rent into parts, according as the land out of 
which it issues is divided among one or more 
proprietors. Thus, where a lessor recovers 
part of the land, or enters for a forfeiture into 
part of the land, the rent shall be apportioned. 
Co. Lit. 148. Moor, 231. 

§4. Approvement is where a man hath 
common in the lord's waste, and the lord 
makes an inclosure of part of the waste for 
himself, leaving sufficient common, with 
egress and regress for the commoners. This 
right is regulated by the statute of Mertoii, 
"20 Hen. 3. c. 4. the statute of Westminster, 2. 
ISEdw. 1. c.46. 29 G. 2. c. 36. and 31 G.2. 
c. 41. 1 R<>. Ah. 90. 405. 9 Co. 112. 2 Inst. 
474. 2 BL Coin. 34. 3 Bl. Com. 240. See 
the Case of Qlocer v. Lane, Mich* 30 Geo. 3. 
3 Term Rep. 445. 

25. Assumpsit, from the Latin, is taken in 

the law for a voluntary promise, whereby a 

person assumes or takes upon him to perform 

or pay a thing : and when any one becomes 

"legally indebted to another for goods sold, the 

L5 
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law implies a promise that he wiH pay this 
debt ; and if be do not, indebitatus assumpsit, 
or action on the case, lies against him. 

26. Attachment is a custom in many places 
abroad, and particularly in London, whereby 
a creditor may attach the goods of his debtor 
in any hands where he findeth them, privi- 
leged persons and places only excepted. 

27. Attornment signifies the tenant's ac- 
knowledgment of a new lord, on the sale of 
lands, &c. As where there is tenant for life, 
and he in reversion grants his right to another, 
it is necessary the tenant for life should agree 
to it, which is called attornment. Bgt by, the 
4 Ann.Q, Hi and 11 G. 2, c.19. attornments 
are, in almost every case, rendered unneces- 
sary. Co. Lit. 316. 

28. Average is said to signify service which 
the tenant owes to his lord, by horse or car* 
riage ; but is more commonly used to signify 
a contribution that merchants and others 
make towards their losses who have their 
goods cast into the sea for the safeguard of 
the ship, or of the other goods and Jives of 
those persons who are in the. ship during a 
a tempest Park's Marine Insurances, 99. 
191. 124. 

29* Averment is, in pleading, the positive 
assertion of some feet,, or an oQer to do some 
act. Thu§» where a man , pleads a plea in 
abatement of the writ, or in bar of the action, 
which, he saith, he is ready to prove, as the 
court shall award; this offer to prove the 
plea is called an averment : " et hoc est paratus 
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nerijicare.' 9 3 Bl. Com. 309. 4 Bl. ComnO 
^34. 

30. Audita querela, is a writ that lies 
where a person has any thing to plead, but 
hath not a day in, court for pleading it ; as 
when one is bound in a statute or recogni* 
zritfce,or where judgment is given in debt, and 
the defendant body in execution, then if he 
tikve a release, or other sufficient Cause to 
be discharged from it, this writ may be 
granted ; him against the person that hath 
Recovered. 

} FoMo writs of execution the defendant 
teannoV pleads so that if there be iany matter 
feinfce the judgment, to discharge him of the 
dtettittoff, he rfhall have audita querela. 

31. Autre droit is where a petsondoes or 
suffers a thing in the rigfit of another. Thus, 
executors, administrators, &c. act in autre 
"droiti that is, in right of their testator or in- 
Sefctete, arid not in their own right. 2 BL 

O&m.llf. 

3ft BadgW signifies a person who buys 
tforar or victuals; in one pface, and carries 
'them to another to' sell; and make profit by 
them. By b Eiiz. c. 12. no person shall be a 
badger unless licensed by the sessions ; but 
Uy ltf Geo. 3. c. 71. \vhicb repeals all the acts 
against ingpossing, forestafling; and regrating, 
this character seems to be abolished. 1 Hawk. 
P.O. 489. 

S3. Bar, in a legal sense, is a plea or pe- 
remptory exception of a defendant sufficient 
to destroy the plaintiff's action. 
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34. Base court is any inferior court that 
is not of record; as the court baron, &c. 
Kitchen, 95. 

35. Beau pleader, pulchrc placitando, fair 
pleading, is a writ upon the statute of Marl- 
bridse f .&2 Hen. 3. c. 1 1. to prohibit a fine that 
used formerly to be assessed for not pleading 
fairly or aptly to the purpose ;-r-the course 
now being, to punish ..the;j)^rty by making 
him pay the costs of improper pleadings, 
under an order of the court in wnich they 
are filed. F. N. B. £96. 2 Inst. 122. 

3(5. Besaile, tyisayeul, proavus, the father 
of the grandfather ; and, at common law,, it 
signifies a writ that iies where the great- 
grandfather was seised the day that fre died, 
of any lands or tenements in. fee simply, and 
after his death a stranger enters the same day 
and keeps out the heir* P. N. B. 324. and 
see Booth on Real Actions. . 

37* Bona notabilia is where a person dies, 
having at the time of his deatt) goods in any 
other diocese, besides his goods in th^ diocese 
where he dies, apiQunting ,to tjie value of five 
pounds at least. Pefkinf, 489. ,2,-B/. Com. 
509, \ .. ' ,,' \\ .. , - 

38. Catling th£ jflaintjffi is v the ceremony 
'which takes .placed wfyen # plaintiff is non- 
suited. m It is usu*4,for a plaintiff, wljen he or 
•his counsel perceives that he has not given 
evidence sufficient to maintain his^ issue, to 
be voluntarily nonsuited, or to withdraw him- 
self; whereupon the crier is ordered to call 
the plaintiff, and if neither he nor any one for 



Of Words of Art and Terms. 229 

him appears, he is nonsuited, the jurors are 
discharged, the action is at an end, and the 
.defendant shall recover his costs. But this is 
not, like a retraxit or a verdict, a bar to an- 
other action. 3 BL Com. S90\ 316\ 370. 

39- Capias 9 is a writ of two sorts; one 
.before judgment, called capias ad respon- 
dendum, where an original is sued out, &c. to 
take the defendant, and make him answer the 
plaintiff; and the other a writ of execution, 
called capias ad satisfaciendum, which issues 
on a judgment obtained, and is directed to 
the sheriff, commanding him that he take the 
defendant*^ body, and imprison him till satis- 
faction be made for the debt, &c. recovered 
against him. 

If the body of the defendant is once taken 
in execution upon the writ, and the writ is 
returned* and -filed, no other execution can 
go against his lands or goods: and by the sta- 
tute 2 G. 2. persops charged in execution for 
any debt/ not exceeding 100/. on petition to 
the court whence the process issued, with an 
account of all their estates upon oath, may 
.be discharged out of prison, on assigning 
their effects to the plaintiff, unless the plain- 
tiff ohuse to allow the prisoner 4d. a day. 

40. 'Captton is when a commission is exe- 
cuted, the commissioners subscribe their 
names to a certificate when and where the 

: commission was executed, which in law is 
called a caption, or taking of thing ordered 
f to-be done. * . 

41. Castigatory is the name of the instru- 
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another, that he shall recott* the landnvhich 
he the tenant holds, in prejudice to him in 
reversion. Piow<L546. BrotonJ.188* Bridg. 
11** 3 Co. 83. Co. LiL 357- 1 «©#. Ab. 
mi. 2 Inst. 713. 

5s. Curia advisare tultis the entry made 
when the court take thfte to deliberate upon 
;any point of difficulty, before they grve-judg- 
ment in a cause. Shepherd's Epitome, 682. 

56. Curtilage signifies a^ourt-yard, back- 
side, or piece of ground lying near or belong- 
ing to a dwelling house ; as the yard, garden, 
and, in short, every thing that, is within the 
hotnestall or fence by which the mansion- 
house is surrounded. 6 Co. 64* 

57* Damnum absque injuria signifies that 
sort of loss or damage which a man may 
sustain, without thereby receiving a legal 
injury. Thus, if a man keep a school in a 
-particular place, and another person opens a 
seminary in the same place, whereby the 
first loses scholars that he would otherwise 
have had, this is to his damage, but it is not 
that sort of injury for which the law affords 
any redress; but if his rival take improper 
methods to draw those scholars he has al- 
ready got away, an action on the case lies to 
recover damages for the consequential injury 
he may thereby receive. 3 Salk. 64. 
. 58. De bene esse is a phrase which signifies 
to accept or allow any thing as well done 
for the present, but when it comes to be tried 
or more fully examined, to stand or fall ac- 
cording to the merit of the thing in- its own 
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nature. Thus, on all process returnable be- 
fore the last return or any term*, when no 
affidavit is, m^de pr % filed <of the cause of ac- 
tion, t^e piping may iiJe or .deliver a decla- 
ration de bene esse, or conditiwisllyi V&.Blifo 
68* Lvfi. 338> .S\ Term. Jfrp. 719. .<JMr. 
Ticfrf'* hqctiqe ^tl^efymrt^fKin^^B^whf 
page 232. ;\ , i <- h ; -„{./ -j 

59. Dtfimv&gffrittfQM.i* » vw£t tor« com* 
mission given ,fo ope pr: laore private person, 
f £or , speefliqg ^ sQi^e 7: apt; jpp&rt»injiig to a 
judge, or to sqifle ppurt*. rlt is granted, v mo«fc 
.commonly, upon suggestion thatotjbet party 
who is. to do j;tte act;is : so weak that: be .c&ffc* 
not travel; as wheye a person., lives * in- %hfi 
country, to take an answer in chanqpryioto 
examine witnesses, to teyy>jst fine, to $w«ar?tft 
a justi<^e of the pftaee, &c. &a i>Natur f & Br&- 
vium,p5. 1 Bf. fym* 352* 2 Bl> Com, 861* 
&BL Co.^447. : -, . ;• - ; , "• •' ,., J - 
.60. Demurrer, 5 is a t^rm from the^Freaeh 
and Latin, signifying; a ; delay or s^op put to 
any action;, upon some pqiut ofi difficulty, 
(Which must bg determined by the court* be- 
fore any fiusthgr proceedings cftn-jta.fatd/ini 
the suit: and*a demuri^ji^/^ftidota be -an 
issue joined ori > n\atter ,pf jjaw, which the 
Judges only are to determines or #n abiding 
in and ref$*png v toj;he jjjdgnjientoftheQQurtt, 
whether tie cjeciars^tion or plea of the ad- 
verse party, is sufficient in law to be main- 
tained, i . . , 
; And where, a defendant may demur* he 
must do it ; for if hie pleads in such a case, 
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•fee thai 1' not afterwards take any advantage 
<iu am»t of judgment, on by writ of error, 
&c. * • » 

• 4S1. Duees tecum is ft writ commanding a 
person to appear at a certain day in the 
Court of Chancery, and to bring with him 
«ucb writings, evidences, or other things, as 
the court would view. So also, fubpwncs 
-duces tecum are often sued out at common 
law, to compel witnesses to produce on 
trials at nisi prius* deeds, bonds, -bills,; notes, 
boob, and memorandums, in their, power or 
custody, relating* to the issue in question. 
-But it the docameot required be in the 
power of the opposite party, or his at- 
torney, it is moal to give them notice to 
produce thetn, and on proof of such notice, 
the court will, if necessary, compel the pro- 
duction. 

62. Elegit, is a writ of execution that lies 
for one who has recovered a debt or da- 
<mages, agamst a defendant that is. not able 
.to satisfy the same in his goods, but is pos- 
sessed of lands : and this writ is directed to 
the sheriff to make delivery of a moiety of 
the party's lands, and all his goods, beasts of 
the plough excepted , which is done by 
inquest of a jury ; and the creditor by virtue 
thereof shall hold the said moiety of the said 
lands so delivered to him, until his whole 
debt and damages are paid and satisfied. 

63. Emblements signify properly the pro- 
fits of lands sown, but the word is some- 
times used more largely for any products 
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that ariae naturally from the ground, at grass, 
folk, 'feci 5 Co. 116. ; Co* LiU 55. 6b\ Ci*. 
Eliz. 463. CVo. C«rr. 575. 

"64. Ifrtire signifies, inlaws to take place 
6)r be tfV&Hable, and is as much aa affectum, 
Thufe, '^ retease made to a tenant for lifcvBhall 
Entire, and be of force and effect to him in 
revertitoti. 

65. Escrow is an instrument delivered to. a 
third person, to be the deed of the party 
making it upon a fiature condition, when- 
ever that condition shall be performed, and 
then it is to be delivered to the party to 
whom it is made. Therefore, to deliver an 
escrow, signifies that the deed delivered shall 
be considered only as a sctotrl, or writings 
until the condition be performed, add then, 
and not till then, it shall take effect as a 
4eed. 2 Roll. Abr. 25. Co, Lit.31. 36. 4 BL 
Com. 387. 

63. Esplees are the products which here- 
ditaments, corporeal or incorporeal, yield; 
as the hay of meadows, the herbage of pas- 
ture, and the corn of arable lands ; the rents 
and services of tenures, the titles in gross of 
advowsons, the timber and brushes of woods, 
the fruits of an orchard, the toll or dish ser- 
vice of a mill, &c. all which and such like 
issues, are termed esplees : and, in a writ of 
right, it must be averred, that the party 
claiming, or the ancestor under whom he 
claims, took the esplees ; for this writ cannot 
be maintainedwithoutshewingactual seisin,by 
taking the esplees, either in the demandant or 
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hisancestor. Terme$>dv la Ley, $58. F. K. 
A 78. *59. Co. Lit. 52. Daly v. King, 
Easter Term, 28 G.3. in C. B. ». Black. 
Rep.. 1. • • * 

'>(ffj • Estovers signify to supply With ntfees- 
saries,' and is generally used in la\fr for alfoMr- 
ancfefr of wood-made to tenants, comprehend- 
ing hofciSfe-bote, hedge-foote^cart-bote, plough- 
bote, &c. for repairs. Bracton, bk. 3. tract. 2. 
c.tB. ^iBLGom 44 h I Lev. 6. 

68. Estrepemtnt'&wbtere any spoil or ^aste 
is made by% fetfant dn Mrids, to thfe prejudice 
of hjiti irt reversion ; as by coritinual plowing 
tad dmwitig away the heart of l the lancf, and 
neglecting to manure it, 6r hot using it "with 
£pod husbandry, whereby it is rmpaited. 
F.N.B.60. 

.69. Ex mero motn are words used in the 
King's Charters and Letters Patent, to signify 
that he grants them of his own will and mo- 
tion, without petition or suggestion of any 
Other; and the intent and effect of these 
words is, to bar all exceptions that might be 
taken to the charters or letters patent, by al- 
leging that the king in granting them was 
«abused or misled by false suggestions : there- 
fore, whenever the words ex mero motu are 
used in any royal grant, they shall be taken 
'.most strongly against the king. Kitchen, 359. 
1 Co. 451. 

70. Ex officio is a phrase used to signify 
the power which any person possesses by 
virtue J of an office, to do certain acts of his 
own accord, without application to him for 
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> * * » 

the purpose. Thus, a justice of the peace 
may not. only grant surety of the peace, upon 
the complaint or request of any person, but 
he may demand and take it ex officio. Thus, 
also, the attorney general may, by virtue -of 
his office, file informations at the guitof the 
king, without applying to the courty as. every 
other person must do, for leave so to d6» 
Valton, 270, 

71. Ex parte signifies an act done 0£pro* 
feeding had by one party only. 

72. Ex post facto is used in» law to signify- 
something done after another thing ttat wqs 
committed before. 5 Co. 22. 8 Co. 140* 

73. Extinguishment signifies a consolida- 
tion. Thus, if a man hath a yearly rent out 
of lands^ and afterwards purchase the land 
out of which the rent issues, so that he hath 
'as good an estate in the land as he hath in 
the rent ; the land and rent are then consoli- 
dated or united in one possessor, and there- 
fore the rent is said to be extinguished. So 
also, by purchasing lands jv herein a p&?on 
hath' common appendant, the common is ex- 
tinguished. Thus, also, if feme sole debtee 
take the debtor to husband; or if there be 
two joint obligors in a bond, and the obligee 

r Ynarries one of them ; in these cases the debt 
will be extinguished. Termes de la hey. 
Co.Lit.147. Vavgh.AQ. Dyer, 140. 1 Co. 
9(5. 12 Co. 81. Cro. Eliz. 594. 8 Co. 136. 
Plowd.XSX. iSal/c.SSU 

74. False Imprisonment, signifies a violent 
trespass committed against a person, by ar- 
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fe&mg aad nirpmamag him /without) just 
cause* corifcravy teJaw ; or where one is de- 
tinned w* prison without legal process, or 
kftpt longeron bold than be ougkt, *r if be 
be any way t&law fatty detained: «t is r ako 
toedTOr a tfrit or action brought for audi 
trespass, id which genendly^iy considerable 
damages are recovered ; for the ' law f avouia 
the freedom of a person from imprisonment. 
• 15+ Feigned J&uei If in a suit in equity 
any matter of fact be strongly* contested, the 
court usually directs it to be tried by a jury ; 
as whether A. is heir at Urw to B., or the ex- 
istence of a modus decimandt, or Veal and im- 
memorial composition for tithes. BVit sis a 
jury cannot be summoned to attend a court 
of equity, the fact is usually directed to be 
tried at the bar of the Court of King's Bench, 
or at the assizes upon a feigned issue. For 
this purpose a feigned action is brought, 
wherein the pretended plaintiff declares that 
he laid a wager of five pounds with the de- 
fendant, that A. was heir at law to B. and 
then averring that he is so, brings bis action 
to recover the five pounds. The defendant 
allows the wager, but avers that A. is not 
heir at law to B. and thereupon the issue, 
which is directed out of the Court of Chan- 
cery to be tried, is joined. And thus the 
verdict of jurors in a court of law determines 
the fact in a court of equity. 3 BL Com. 451. 
76. Fieri Facias, is a judicial writ that lies 
where a person lias recovered judgment for 
debt or damages in the king's courts against 
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any one, ftayrwhich tbe;sherifff?is 

tor levy tk* debt and damages on the- defend* 

aat's^goods. ; Upon* a jfari facias the sheriff 

is. to use 'test (best endeavours ,to lev^ th* 
money on t be goods and chattel* of the <h& 
fendant; lie may sell a term for years, or 
«bta growing, &c. and -has power to take 
any Afting of the defendant's, except it be 
weaving clothes. 

Bat the goods of a stranger, in the posses* 
sion of the defendant, ahftli not be subject to 
the execution ; nor may a sheriff break open 
the dooP'Of an house to execute this writ on 
the goods of- the owner, &c * 

77. Filum Aqua is the thread or middle of 
the stream where a river parts two lordships* 
Thus, also, Jf/i de mer signifies the middle or 
high tide of the sea. 3 Mon. Angl. torn. 1. 
fo. 390. 

78. Flotsam is where a ship is sunk or cast 
away, and the goods are floating on the sea; 
Flotsam, jetsam, and ligan, are generally 
mentioned together ; jetsam being the things 
thrown out of a ship to prevent her sinking ; 
and ligan are those goods which, so thrown 
overboard, sink to the bottom. Lex Merc a* 
tor, 149. 5 Co. 106. F. N.B. 122. 1 K eble % 
657. See 12 Ann. c. 18. and 26 Geo. S. c. 19. 

79; Forma Pauperis is where any person 
has just cause of suit, and is so poor that he 
is not worth five pounds after all his debts 
are paid, and excepting the property in ques- 
tion; on oath made of this fact, and a certi- 
ficate from some lawyer, that he hath good 
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Sea t|ie ^t^ut^ qf : l l</(ffofr c* J& WW, 

• 80. Garnishment. If an actynnqC«btinue 
of charter* b^ r l|ipiy^agaii^t,Qi^%ii4$he 
defendant with,, that ttay w^# d^«te<hto 
bimby ihe plaintiff apd ^^e^i^raoi^^iMi 
certain condition^, aii^ puays»lMfc tjhe^tfcer 
may be warned ,h^/py^ : ^^%i^fi^it^ 9 
the writ of scire facia? w,U|cb m^.agftiurt 
him is called garnishment^ ^ ^ett be 
comely he shall plead with ; |tbe plaintiff, 
.which is called the interpleads Ttfmfis+de 
la Ley, 369. ., . . ' . < .*, .tf „-: 

\ 81. , Glebe are lands of ifbich Jhigpotor or 
yicar is seised in J urseccfaia*. ficrtytfpfala 
Ley, 379. ... \ : , v: .- 

82. Gros Bols is sucfy ^'pj^d whiph pro- 
perly, in some plages,. eitber fyy, £u§tom or 
common law, signifies timber. Zlpst. 642. 
Cro. Eliz. 1. 

83. Habere Facias Possessionem* is a writ 
which lies where one has recovered a term 
for years in an action, in order to put him 
into possession : there is likewise a writ of 
this kind, commanding the sheriff to give a 
person seisin of land recovered in an eject- 
ment. On these writs, the sheriff may justify 
breaking open the house, where entrance is 
denied, to deliver possession to the party re- 
covering at law. 

' 84. Herbage and Pannage. Herbage is 
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the green pasture and fruW dt tfce fefflhr'^pi^ 
tided by natitrfe for tferf bite or ftod bf ditflb; 
and pannage w tbtt food wbicft tSfe *tfftfe 
fe61 on iri the wood*, as the rtiadteofbe&h. 
stedtas, Ac. Gromp. Juris. 197*. Sete Vougt 
Rep.dM f d04. . 

fid, Sfofoif w a w<^ c afrr^*fmYn tflg 
French fai faille, that ft, y ego lapsus $uitc % 
xriA signifies an oversight in pleading, Or other 
law proceedings. By the artotaLftce of thesfe? 
mistake* tffeing fotfnd to 1 Interrupt and retard 
the eo*r4&<% kmtice, v thd legislature has, by 
the gtiittotes M #<W. 8. c. 30i, 1$ £//z. c. 14.; 
St Jdei f. <vl3.,'HJ & If Car. 2. c. 8., 4 & 5 
^rt*. c. ^6., atid 5 Geo. 1. c^ 13.,' prevented? 
them from taking effect whenever they are 
mere timttet of fonfi, after a verdict has 
established on which side, in the opinion of 
the juiry, the right in question lies. 3 BZ, 
Com. 406. 4 Bf. Com. 369, 439. 

86. In Esse signifies any thing in being. 
Things are in law distinguished into those 
that are-tft me, and those that are only in 
posse. Thus, any thing that is not in actual 
being, but may by possibility exist, is said 
to be in posse , or in pot&ntid; but what is 
apparent and visible is alleged to be in e$se % 
or actual being. A child, for instance, before 
it is born is in posse; after it is born it is iri 
esse, or actual being. Co. Lit. 342. Ante, 
532. 

#?. Innuendo, is a word that was fre- 
quently used in declarations of slander and* 
law pleadings, when they were in Latin, or 

M 
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a^^att^rpefstav Or thing that was before 
aitfea&i,' pt°appr0priatrag the meaning of thte 
Word* spbken, to the plaintiff. Though ^n 
iktiiitnd&t8cu)ot make that certain, whfch Was 
utkwittffthbdbre ; and the law wiH not iltbw 
words to be enlarged by innuendo\ so ks* to 
rtpftoii «6 *etidH on the ease for uttering 
thetni ."- : - *. x ">° : s 

* -88." Jdiitrnetfi Accounts, is a tehn ^n our 
la ww here a writ abates by the death of the 
plaintiff or defendant in a cause, or for want 
of form, &c. in which case the plaintiff be- 
comea intitled to have a liew'Vmt, by jowr- 
iieys account?, that is to say, within as little 
time ab he possibly caii after the abatement 
of the first writ ; s6 that the second writ shall 
be a continuance of *he cause, a$ rriufli : as if 
the. first writ had never abated. 

89. Latitat, is a' writ that issues out of the 
Court fcf £fnVs Brtidi,* where the defendant 
cannot b^fo^ud^ the comity of Middlesex, 
to be tafeeti by bill} bftitia flea into some other 
county, and alleged tiS be lurking and lying 
hid therein; and to the sheriff whereof this 
writ is directed, commanding him to appre- 
hend the defendant there. 

90. Levant et Couchant are terms in law 
for cattle that have been so long in the ground 
of another, that they have lain down and are 
risen again to feed. The usual time in which 
cattle are said to have been levant et couchant, 
is supposed to be a day and a night Termes 
de la Ley. 2 Lilly, 167. Wood's Inst. 100. 
3 Bl. Com. 939. 
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$1. Mainour, m aJegal sensq, denqtea the 
thing that a thief take th, away or stealeth; 
so fch^t when it is s^id t^a^ja th^ief is t^ken 
in the mainour, it^mean* that hie, is. taksn with 
the tiling stolen in his hands or possession* 
Plowd, 179. 4 Bl. Com. 303. , , 

92. Negative, i$ what cannot be testified 
or proved by witnesses in our law, only an 
affirmative ; hut if a man be accused to have- 
been at York, ?nd there to have done such a 
fact, he may prove the negative by collateral 
testimony, that h,e was at that very same 
time at another place, in such company. 

93. Negative Pregnant is a term in special 
pleading signifying q, negative proposition in- 
cluding an implied affirmative. Thy.?,, if a^ 
declaration qharge the defendant \viiH having 
done an act oaa particular day, or in a par- 
ticularplace, and -he plead that he did not do 
it modo etforntii, i$ the, npianc^jjj^ad form, as 
stated in; tb$ de<d^ti^ implied, 
affi amatively j tbjat ne <jud. : it> in some other 
manner or form thajqL that stated. Thus,, 
also, if a man be charged with having aliened 
land,\and he reply, that he liat^ not aliened j 
in fi?e, this is a negative pregnant, for he may 
have aliened in taU. This mode of pleading, 
is faulty, but there must be a special de- 
murrer to a negative pregnant; for the court 
will intend every plea to be good until the 
contrary appear. Dyer, 1 7. pL 95. Kitchen , 
232. ; 2 Leon. 248. Cro. Jac. 559. 5 Com* 

m8 
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94* Nii Debet /that he owes nothing, it ihe 
tt^lal plea in an action of debt.- 

9&.' Nil BicH, writ short; n*7 <#h> signi- 
fies a failure in the cjefendfent topiit in his 
afeswer to. the plaintiffs decoration, &c. by 
the day assigned^ oh which |utigfc£nt of 
coarse « had against him. 

98; Nomine Ffente fe the penalty incurred 
ft* not paying rent, &c, at the day appointed 5 
hy the lease or agffeeftietit fofr the payment 
thereof. Zliffjr, 431 Uoftor^SS. 8^f«r; 

c. I7w ; "^ 

97* Nen assumpsit, is the general ptea? itf 
a personal action, whereby one denies any 

Komise made, modo etrformti as the plaintiff? 
th alleged. 

98. Non est Ctripabilis, or Nen Cul. is att' 
usual plea to an indictment or action of tres^ 
pass. 

99i Non est Factum, w a plea where any 
action is brought upon a bond, or other deed,' 
and the defendant denies it to be hi* deed;' 
which plea may be pleaded where the deed 1 
it Void, or raised in a material point, or inSac-* 
curately set out. 

100; Now Pros, is where a plaintiff in an* 
action does not declare or proceed in a rea- 
sonable time ;- and a: NoHe Prosequi may be* 
entered by the plaintiff, if baring commenced 4 
air action he will not proceed therein; or as tor 
sr part of his demand. 

Id. Nonsuit, signifies the dropping of ar 
suit or action, and is most commonly upotr 
the discovery of some efror in the plaintiff's 
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paid,, nor earliest given, nor day set/or. pay- 
ment,' nor the thW delivered; here no action 
-tree 1 for ilhe money Of the thing Sold, but tbj6 
.owner rnjiy pell jt to another if he will; for 
Such provisions or 'contracts are deemed nuda 
■pacta, there being no consideration or cause 
for them but the covenants themselves, which 
will not yield an action: and this agrees with 
the definition of nudum pactum as given by 
the civilians, namely, nudum pactum est ubi 
nulla su'best Causa prwter conventionem. The 
Year Book, 11 Hen, 4. pL 33. Plowd. 308, 
309. Dyer, 30. Fit*. " Debt" 196, 14. 
Jtai/m. 90S. H Burr. 166% 2 Bl. Cqm, 444. 
Powel on Contracts, vol. i. p. 330 to 344.. 

103. Outlawry, is where a person is out- 
lawed, that is, deprived of the benefit of the 
law, and therefore held to be out of the 
king's protection; as where an original writ, 

M 3 
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*nd the Writs of capias, atias, and pluries, 
'have been issued against him, and are re- 
turned by the Sheriff non est inventus, and 
./after an exigent for the sheriff to demand him 

'at five successive county courts, and procla- 
mation made for him to appear, &c. ; if he 
omits so doing, he then becomes outlawed. 

A person outlawed forfeits his goods and 
chattels, &c. and cannot sue in dny court, 

•only to reverse the outlawry, which he may 
do for error, or when the statutes relating to 
the same are not exactly pursued, and fre- 
quently by merely appearing. 

104. Oyer, is ' where an action being 
' brought on a deed or bond, the defendant 
'appears and prays that he may hear the 
'deed (a) on which the action is brought, and 
also havi a copy thereof, that he may con- 
sider what to plead thereto ; and the defend- 
ant is not obliged to plead without it 

105. Paraphernalia is derived from the 
Greek n«g«, prceter, and <J>ip>ij, dos, and signi- 
fies irt law those goods which a tvife chal- 
lenges over and above her dower or jointure, 
after her husband's death: as furniture for 
her chamber, wearing apparel and jewels, 
which are not to be put into the inventory of 
her husb* nd*s effects. 1 Ro. A b. Q 1 1 . Noy*s 
Max. 168. 2 Leo n. 166. Cro. Car. 347. i 
BL Com. 435. 1 Com. Dig. 

" — ' ■ . ■ » « ■ <*■ *»• 

(a) 'So called from the proceedings being 
ibrmerly ore tenus in the courts. 
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dit 



lai 

Com. OU. . ., . | .„j( | ■ p i u or 

107. Peculiar Bignifi'e^.^rt^cjjfe^ Jraijish' 
or church that hath jqrisgic'ijiori wit-liiii i't^eJ^, 
and power to grant administration,' p^hatejofj 
wills, &c. exempt from the ordinary. JPocpfs 
institutes, 604. 4 /art, 33S. Ho6. 185. 2. 
£0. Rep. 357. 5 Mod. 239 3 BJ. Com. 65. 

108. Pernancy, from the French verb />re«- 
rfre, to take, signifies a taking or receiving; 
as tithes in pernancy are tithes taken, or that 
may betaken in kind. Thus, also, the per- 
son who receives or takes the profits of lands, 
is called the pernor of the profits. I Co. 123. 
Haym. 17. Co. Lit. 589. 2 SI. Com. 163. 

109. Pluries, is the name of a writ that 
issues after two former writs have gone out 
without effect. 

HO. Posse Camitatus, the power of the 
county, which includes the aid and attend- 
ance of all knights, and other men above the 
age q£ fifteen, within the county ; but eccle- 
■eiastical persons, and such as labour under 
any infirmity, are not compellable t» attend. 
This power is in the hands of the sheriffs, 
-whoroay call it forth to enable them to exe- 
cute the process of the law, and to d« other 
acts for the furtherance of justice, Lam bard, 
313. Csompton, 02. Daltort, c. 46. 2 Inst. 
M 4 
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]03. 1 Natch, P. C \m: 1 Bt.Com. 343. 
.4 B/.fiqw. 1?2, """!' ,; -" 

a sod and a d; 

and a jjei) 1 -^ 

dies* *W< 

his father, an 

daHghW'aba' , 

brother, -aUtre 

is het? to the J 

feodb^timplic J 

but.if the ek , 

liming made 

yoniigef trot s 

to -the father, , 

the sister, £ 

iftif. 347, eei. „,„..-», T »-.™- rr , it -.-y 

frt f <?.i». ■f7ert, , "bk.tf:t-l;- ", r"/'? ' l 

' smi J , tf5M6«ifriB'Seft^W , W OM W>* 

i-main thing,'" YJhi&Anifdr'Mv fioi/lnap- . 

jfeh; 'and' a poss(br% is eitor^W^;.(ft;Vi- ; 

W**f.'. ; Thus, -for instance 1 , 'j 

isHinifted to one 'after the d 

thjs A'-ihtear possibility; bu] 

a- man if he *hart -rttarry ^ 

death shall marry B., is a p 

mote- thrir/tlfe tavfr paya rid i 

ym fofirteriy held that ,a't 

righVorcfcwe ft'bdttW, colli 

orerr hut it has- b>eh lately 't 

a possibility, VtoAflltfFwHtfli' 

Tisable. 2 £i% ; « Ahr. 336. _„ . 

JO. Hardres.AVJ. '"9 Cbvttf H| <V<J6\ ' 10 

Co. 48. 3 Term Rep. 88." . 
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to the intestate. 3. Privies in estates; as 
Joint tenants; the donor to the donee; the 
lessor to the lessee, &c So if a fine be levied; 
the heirs of bun who levies it are privies, 
4. Privies in contract; as when the Jessee 
assigns all his interest. 5. Privies of estate 
and contract; as when the lessee assigns his 
interest, and the lessor has not accepted the 
assignee. F. N. B. il7. 8 Co. 23, 183, 4 
Co. 123. Latch, 360. 2 8/. Com. 365. Tidd's 
Practice, p. .11, 12. 

116. Pracheia Amy, proxtmus amicus, is 
used in law for him who is the next friend, 
or nest of kin to a child in his nonage, and 
is therefore allowed to interpose >n favour of 
the infant in the management of his affairs, 
1 Bl. Com. 464. 

117. Protestamla, in the law, is a certain 
form of pleading, w-here a defendant whM not 

m 5 
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directly affirm, nor de«y, a»y thing that is 
alleged by the plaintiff, or which he himself 
alleges; and it is likewise when a person is 
to answer to two matters, and by the law he 
ought to plead only to one; in which case, 
in the first part of his plea, he shall say, pro- 
testando, that such a matter is not true, and 
then add, pro placito.dicit, for plea saith, &c. 
by which means he will -not be concluded by 
his plea, bat may take issue upon the other 
part of the matter which he has so saved by 
ais protest. 

118. Puis DvrreiH Continuance, signifies 
a special plea, where some .new matte* is 
pleaded, pending an action, 'after the last 
continuance; as Where a woman^ takes hus- 
band, an acquittance is giveb; or the plaintiff 
enters, &c. and this pled, will be allowed at 
any. time after issue, and before verdict. 

1 19. Qudntutn Meruit, id a<<£ftain action of 
the case, brought where one employs a person 
to do. a piece of work for him, without raak- 

, ing any agreement about the fcarn#; In this 
case it is by law implied, that he must pay 
for the work as much as shall be reasonably 
demanded; that is to toy; so mucW as the 
plaintiff hath deserved {a). '- 

120. Que Estate signifies which est&te;*nd 
is $ plea where one man intrtling another to 
land,&c. says, that the same estate such other 
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; {«) In cafee of goods sold, so much as the 
goods were worth " quantum valebant" 
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had, he has from him. Thus, in quare im- 
pedit, the plaintiff may allege that two per- 
sons were seised of the land$ tq which the 
advowson was append^t in fee r and pre- 
sented to the- church, which afte^w^rds be- 
came void.; wh>ch estate of Xypfiwl two 
persons Jie now has,„and by virtue thereof 
presented, &<& C<>. Lit. 122. < .1 <?</. 4G. 1 
Leo. 190* S Lev. 19, t Liffyc. pV>" 'I Mod. 
23fi, ■. -2 MqlvlWzA Mad, p8, CrjQ.^Jac, 
073; , n Jf » 
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151. Quoad Hoc is often ussd . in law 
|ft^iijgs^iid^|gitm^<i^|»vsignify, ps jo tlie 

J 29. iRe%lUy is £he .absty $ct of r^oft ^ dis- 
tinguished from pprwpqtfy. ,J s> ^ „■ p ,. 

32a. Recaupe signifies the J^pi^ ' l^gls or 
stopping somethijajg Wrhiqh j£ du^ai^y a law 
it is ijs§d for defalk or disgoyui*. <^£uj^*.if a 
persom h^h^a r#ijMq£ jfcn (^^imfj ; oi*t 
«f certain lauds, #§d. he 4t$3ft$ep fe ^nant 
of the land, if .tl^dis^sise^ ga^ej $B£ land 
and (Jamages, tb^f^i^sejj^pr, ^^Ji s ^Q%w/>/e*the 
rent in damages, /ffrmw <fc la\l#i) %l By£r 9 %* 
1 CY<l 196. ^ - " „- jfr .,. , y : J v ^ lf> [ 

124. Respondents O^ster^ ^signifies to an- 
swer over in an acti<#M<? the jn^ntS °£ the 
cause, &cr. as whftr^Q* a di^^ry^lea; or 
there is a demurs to ^ the plffty 3ft&ik, *& a( ** 
judged ♦agaiast th$ dj^nd^nt, te v ?,,C .., 

1-25. Scilicet, an adverb, signifying t/wtf t> 
-to 50?/, to u?t7. I<t is not a direct and separate 
.clause, nor a direct and ^atw ^olause, but 
jutermedia : neither is it a substantive clause 
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of itself, but is made use of to usher in the< 
sentence of another, and to particularize that 
which was too general before, or to explain 
that which was doubtful and obscure. But 
k must neither increase nor diminish, for it. 
gives nothing of .iteetf.* It may, however, 
make a restriction* vwhene 4he> precedent 
words ajie not ao vany jespnes* • bu* that titey 
may be restrained. jS«e bardsftobfats fte- 

. l$ft Scire JFavias^ » a judicifliv jv«t .that 
lies, in divers cases, but is most usually- is- 
sued texmll a person r to>rfieW cause te the 
epwt whence, it gtoeB.<ou4>,l wh^fesequtida of 
ajudgmeni passed ^abot^ 
a plaintiff has recovered debt dririamagesvin 
SMtfrnrfrof record, and does not take 6ufe?eiet 
auttan within, * year and <a dk^aftertrjudg* 
merit recover-ed ; ati that date rfuere^nafit be 
a tfntrd fadi*$ to revive A© judgment* heftm 
the ^tointfff aball haveexeautobn^mi) " '*r 

And where a plaintiff or defendant 
33ttd4tion rnay not be>sued oufrpbv* judgment 
until the writ of scire facias iiBibrotighti and 
judgment gtiren ther^u pon * i so , it *m / vrfien 
j«dgteeot is recovBred agaiast: a feme «ole, 
who afterwards marries, the husband ,imrst 
he<*ttfiamo«i£d to shew scaus&wh^'ttfe execu- 
tion should eotbe itwwarded against him. 
2 1AL tit Sou /«., > -..it,-..-.:-, > •• 

On judgment being obtained against a tes- 
tator, a be*, fa. issues Against the ^executor, 
though within a year after the judgment had; 
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for in these cases, where the person is altered, 
there is to be a new judgment to warrant tfat 
execution. 

This writ may be likewise brought 'against 
bail, wbe*e the priacipal .is not to be found, 
or does not surrender himself. And there is 
a <scine fmaias to hear error*, Us also upon a 
recognizance iri chancery,, to extend lands, &c. 

127<- ^i ^tti^nem, is the Latin conclusion 
of *L pled toitbe/icttVwr brought; as where a 
defendant demands judgment, if the plaintiff 
Gtogtot itvvhdvv .cbimaifltain JiisiaotiM, thtre* 

«Mfc2®tt &sfafe ad JMem, iB>a:fdea to aa actios 
dfxk^upffl&a b^ndx>r^eimii3iH,ioc. whereby 
toraiaiHqj^lWtiiei^^ the 

day^appamtecb . . ^ (-. - • ' 

* l%&u&tviaX<iviDf Jvcjfails, are «tUoste that 
h^lp^rveasi defects iaijpk&dmgs, after verdict 
gtfetag dft» it ris ordaited, that judgment shaM 
JbpeoftadidoBi^Lut afterjan issue i» tried; noi> 
withstandingitheDe vmay : be any Jeofail or 

ut%8&' ;.T*iitammii&,> is . Tflfchesp cue .thing 
i«©U^iloidimth^pan^it)beh>it i&attone as 
ifeifrwere tfaeosame^H JlfttuB, a iease mid re* 
/*kve aoooimit mnf*uf<taftil>'>&keppartfs £pi- 

»ul»lr» 'J/fcr^d^ft^usoavKii* thabiieswherea 
deiebdfflatB j» an>bactmi *i*n*iot bb; arrested 
upon a capias in the county wfcheufe the action 
is daid^andfc finsmilfionstbs^ Irrit'isl returned 
ponvix* ioc^lw^abe'steriiFi irnd it is .so 
•.<>.' • Ui »:n ib"«; jiL* TU; 7Ki- :-. 
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testified, in which case a testatum writ may 
he sent out into any other county where the 
defendant is supposed to be, or to have 
wherewith to satisfy. 

132. Traterse, is a word or term taken 
from the French, and, as used in the law, 
signifies to deny a thing alleged* in a declara- 
tion or pleadings, &a ' And a defendant's 
plea is deemed ill, wherein the 'plaintiff's 
title, &c. is neither traversed and denied, nor 
confessed and avoided'; but although each 
matter, of fact pleaded by <the plaintiff may 
be traversed, yet no matter of law teay be 
so; nor may a record, which is not to be 
tried by jury. The formal words of a tra- 
verse are, without this, that, ia Latin, absque 
hoc, &c. 

133. Variance signifies any alteration of a 
thing before laid in a plea, or where a decla- 
ration in a cause differs from the writ, or 
from the deed on which it is founded. 2 Lilly ; 
6-29. Cro. Jac. 479. 

134. View, is generally where a real action 
is brought, and the tenant-does not certainly 
4cnow what land it is the detnaodattt requires; 
then he may pray the jury may view or see 

-the land, &c. that is claimed: in which case 
a special writ of distringas issues, directed 
to the sheriff, commanding him to have six 
of the jury, or a greater number of them, 
at the place in question, some convenient 
time before the trial, who shall have the 
- whole thing in dispute shewn to them by 
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two persons named in the said writ, and by 
the court appointed. For the present prac- 
tice concerning view* are fully settled in 
JUL Term, 30 G.2. See Bur. Rep. 252, 
&c. 

135. Venire facias, is a judicial writ, 
whereby the sheriff is commanded to cause 
a jury to appear,, upon a cause brought to 
issue, in order to try the same; add on 
which writ, if the jury do not appear at the 
day of the return of it, then a habeas corpora 
shall go out, and afterwards a distress until 
they do appear (a). 

136. Voire dire, js a Freneh term, used 
.where there is a b»sy evidence, not other- 
wise to be excepted against, and it is prayed 
upon a trial at law, that the witness may 
speak the truth on oath, whether he shall be 
a gainer or loser, by the matter in contro- 
versy ; and if k appears he is unconcerned, 
his testimony is allowed, otherwise it is 
not. 

137. Uncore Prist, is the plea of a de- 
fendant .who is sued for debt due on bond at 
a day past, wherein he says, that he tendered 
the money at the time and place, and that 
there was none there to receive it ; and that 
he is still ready to pay the same ; which plea 
saves the penalty of the obligation. And so 
in case of any other tender of payment. 



{a) The distringas is now for the sake of 
dispatch the first process. 
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138. Wager, of I 
debt is brbiiglit "ag 
contract, without ei 
the defendant; irti 
tors, swears in coui 
tiff nothing,'" in ma 
declared ; ami here 
allowed, because 1 
paid' the plaintiff hii 
witnesses who mar 
fore the law allows 
hit discharge, rath 
to be charged by t] 
plaintiff. " -'■ ■ 

This ancient practice of waging law is 
now much disused, since actions of debt are 
turned into actions upon the case, by which 
means the defendant is ousted of his wager 
of law. And hence, as an executor cannot 
swear for his testator, and so cannot wage 
iiis law, no action of debt on a simple con- 
tract can be maintained against him. 



VI. Of Fictions, Intendments, and 

Presumptions. 

1. A Fiction, or feigned construction of the 
law, is when, in a colourable way, the lawcon- 
strneth a thing otherwise than it is in truth : 
andtberefore^ciio/w were formerly termed an 
abuse of our law ; but have been a long time 
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thought necessary, and allowed of in several 

juris, or a 
an estate- 
rhen those 
1 could npt 

iue, is also 
iu nivenud 
es; and in 
>oth a fie ti- 
ry the title, 

a place -be- 
have beeji 
of Middle^ 
w, in order 
itus et con* 
'(.961. b. 
any case t$ 
i otherwise 
equity and 
possibility in every legal Action. 
- And it is observed, that no notion should 
unlawfully work any damage, or injury to 
au&ther." 

9. Intendment-, \n out (ftw, signifies the 
understanding, intention, and true meaning, of 
a thing, which supplies what is not fully ex» 
pressed, or apparent. 

So. .that where a thing is doubtful, intend- 
ment may make, it out.;, likewise many things 
shall be intended after a verdict, in a cause; 
but intendment cannot supply the want of 
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certainty in a charge laid in an indictment for * 
any crime, &c. which must be expressly 
found. 2 Hawk. PL Cr. 227. 

A thing may be necessarily intended by 
something that goes before or follows it; 
and where, in a suit, an indifferent construe* 
tion may bear two intendments, it is a rule 
in law to take it most strongly against the 
plaintiff. 

In case a person be bound by bond to an* 
other, and it is not expressed to whom the 
money shall be paid, or even if said to the 
obligor, the law will intend it to be payable 
to the obligee, who lent it 

And where no time of payment is limited, 
the law intends that the money is to be paid 
within a reasonable time. 2 Lilly* 
. In deeds and contracts, the intent of par* 
ties is much regarded by the law; yet it shall 
not take place against the direct rules of law; 
and in conveyances of estates, our law does 
not admit them regularly to pass by intend- 
ment and implication. 

Though in devises of tends* tkey am B.U 
Jo wed with due restrictions, that is fo*ay*f 
where the devisee must necessarily have the 
thing devised by the will and no other per- 
son whatsoever can have it. Vaugh. kep* 
SJSl.&c. , . t^ 

No intendment or implication shall be al- 
lowed against an estate limited by express 
words, to defeat the same. 

-3. Presumption, denotes in law an opinio* 
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TO belief of things, so strong as to amount to 
pr6of and evidence thereof. 

Where ail the witnesses to a deed of feoff- 
ment, or other conveyance of lands, are dead, 
there continual and quiet possession is violent 
presumption, which stands for a proof. 

If -where a defendant pleads payment to a 
bond, the debt appears by the bond to have 
been of a very long standing, and no demand 
can be proved to have been made, nor in- 
terest-paid for many years; it shall be pre- 
sumed that the bond is paid, though the 
plaintiff has it in his custody. See ZStra. 82& 
2 Ld. ttaym. 1370. 8 Mod. 278 (a) 

Also if rent be in arrear for twenty years 
or upwards, and the landlord does give a re- 
ceipt for the last year's rent due, it is in our 
law presumed that all the rest is satisfied. 
18 Yin. Abr. 1$9. Gilb. Law. Evid. Tri per 
Pais {Edit. 1739.) 418. Law Eeid. (EdiU 
173&) 196. pi. 13. Noy's Max. 15. 

And so in some other instances, though 
presumption is what may be doubted of, yet 
at shall be accounted true, if the contrary be 
not proved. 

In a criminal case, if a person is found 
killed in a house, and at the same time a man 
is seen -to come out there with a bloody 
sword or knife, and no other person was then 
in: the house; this is a violent presumption 



(ct) Twenty years is considered presump- 
tive evidence that a bond has been satisfied. 
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which will he admitted for evidence, that 
that man was thp ujurderpr. p But such cir- 
•cumstances are ^ ways for tbe*jury to decide 
upon. 

. But here a precaution is given that on 
such presumptive or circumstantial evidence 
without- other proof by -witnesses, the court 
tfjlght not to judge hastily. See 3 Inst. 2M. 
&H.P.C.63*>t836.. 2H.H.P.tXWQ* 
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